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Association Activities 


THE HONORABLE J. LEE RANKIN, Solicitor General of the United 
States, has asked that the following memorandum of Mr. Justice 
Harlan be called to the attention of the members of the Bar in 
the Second Circuit: 


SUPREME COURT OF THE UNITED STATES 


OcTOBER TERM, 1959. 


[ October 29, 1959. | 


Memorandum of Mr. Justice Haran as Circuit Justice for the Second 
Circuit. 


In the course of acting on applications for extensions of time within which 
to file petitions for certiorari, I have found that lawyers so applying usually 
do not serve copies of the papers on their adversaries. Although that practice 
is in conformity with Rules 50 (2) and 34 (4) of this Court, I believe that, 
except in unusual circumstances, such service should be made, and that the 
respondent should be given a reasonable opportunity to voice any objections. 
Accordingly, it is requested that lawyers addressing such applications to me 
in the future show in the application that a copy of it has been served upon 
the attorney for the respondent, or that appropriate reasons making such 
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service impracticable exist. A respondent desiring to oppose a requested 
enlargement should file his response with the Clerk of this Court within two 
days of the receipt of the application. 


°0@o 


THE COMMITTEE on Arbitration, Murray L. Jacobs, Chairman, 
is preparing a report on the Draft of the New York Arbitration 
Statute as proposed by the Advisory Committee on Practice and 
Procedure. 

e@o 
THE COMMITTEE on Aeronautics, Leander I. Shelley, Chairman, 
has organized its work for the following year among seven sub- 
committees. The subcommittees will consider such problems as 
ICAO, UN and other international matters, federal regulatory 
and administrative matters, proprietary rights in air space, crimes 
and torts on aircraft in flight and aircraft financing. 

0@eo 
AMONG THE MATTERS being considered by the Special Committee 
on Rent Control Laws, Lewis M. Isaacs, Jr., Chairman, are coop- 
erative regulations, Section 33 procedures, essential services and 
enforcement procedures, and rent control directions. 


o@o0 
ELI WHITNEY DEBEVOISE, Chairman of the Committee on Post- 
Admission Legal Education, has announced that Presiding Jus- 
tice Bernard Botein will deliver the 19th Annual Benjamin N. 
Cardozo Lecture in February. 

o@o 
THE COMMITTEE on Entertainment, Eugene A. Leiman, Chair- 
man, will sponsor the Annual Twelfth Night Party on January 6. 
The guest of honor this year will be Morris L. Ernst. 

The Annual Photographic Show opened on December g with 

a large number of exhibitors. Otis B. Bosworth was Chairman of 
the subcommittee in charge of the show. 

°@o 
THE coMMITTEE on Labor and Social Security Legislation, Eman- 
uel Dannett, Chairman, has responded to the request of the 
Chairman of the National Labor Relations Board for its views 
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regarding the nature and extent of proposed decentralization in 
the handling of representation cases, by delegation of powers to 
regional directors, as authorized in Section 701(b) of the Labor- 
Management Reporting and Disclosure Act of 1959. 


o@o 


THE COMMITTEE on Atomic Energy, Daniel James, Chairman, 
had as its guests at its organization meeting Oliver Townsend, 
Director of the New York State Office of Atomic Development, 
and David Bressler, Counsel to that Office. Mr. Townsend and 
Mr. Bressler described the activities and organization of the 
Office. There was also discussion of legal problems involved in 
the organization of the Buffalo Research Center. 


o@o 


STUART ROTHMAN, General Counsel of the National Labor Rela- 
tions Board, spoke on ““The New Labor Reform Law and the 
National Labor Relations Act” at a meeting sponsored by the 
Section on Labor Law, I. Robert Feinberg, Chairman. 

The Section on Trade Regulation, Edward L. Rea, Chairman, 
had as its guest Marcus A. Hollabaugh, former Chief, Special 
Litigation Section, Antitrust Division—Department of Justice. 
Mr. Hollabaugh’s topic was ““The Possibilities and Implications 
of New Antitrust Legislation.” 

“Foreign Aspects of Estate Planning and Administration” were 
discussed before a meeting of the Section on Wills, Trusts and 
Estates, Joel Irving Friedman, Chairman. 


e@o 


THE REGIONAL rounds of the National Moot Court Competition 
sponsored by the Young Lawyers Committee, Robert Coulson, 
Jr., Chairman, were held in November. The finalists were 
Columbia University School of Law and St. John’s University 
School of Law and Columbia University School of Law won the 
competition and will therefore be eligible to go to the final 
rounds to be held on December 16, 17 and 18. The case argued 
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this year concerns the legality of taking an eight-year-old girl 
from her mother under a State Statute. The record raises ques- 
tions of current interest relating to the constitutional limitations 
upon such powers. 

°@o0 


A FORD FOUNDATION grant to the American Association of Law 
Libraries has made it possible, for the first time, to publish an 
Index to Foreign Legal Periodicals. 

Since 1926 the American Association of Law Libraries has 
published the Index to Legal Periodicals. This Index is limited 
to Anglo-American law. A vast amount of legal writing and think- 
ing contained in foreign periodical literature was lost to law 
schools and members of the Bench and Bar because of the lack 
of an adequate index. 

This new venture of the Association is designed to bring to 
light the legal writing of scholars, lawyers and jurists throughout 
the world. The Index to Foreign Legal Periodicals will cover the 
latest legal developments appearing in some 250 foreign legal 
publications in the field of international, private international, 
foreign, comparative and municipal law. 

The Index to Foreign Legal Periodicals will be compiled and 
published at the Institute of Advanced Legal Studies at the Uni- 
versity of London with Mr. K. Howard Drake, Librarian of the 
Institute, as General Editor. 

The Index will be published in three quarterly issues. At the 
end of each of the first four years, an annual volume cumulating 
the contents of the three quarterly issues plus new matter for 
the last quarter will be issued. Later a five year cumulation will 
replace all the earlier volumes. 

The subscription rate is $25 per year. Subscriptions for the year 
1960 and subsequent years may be placed with the Treasurer of 
the American Association of Law Libraries, William D. Murphy, 
2900 Prudential Plaza, Chicago 1, Illinois. 








The Calendar of the Association 
for December and January 


(as of December 4, 1959) 


December 2 Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


December 3 Opening of Photographic Show, 4:30 P.M. 


December 7 Dinner Meeting of Committee on Military Justice 
Dinner Meeting of Committee on Rent Control Laws 


December 8 Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 


December g Dinner Meeting of Committee on Municipal Affairs 
Dinner Meeting of Committee on the Bill of Rights 
Meeting of Committee on State Legislation 


December 10 Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Administrative Law 


December 14 Meeting of Committee on Family Law 
Dinner Meeting of Committee on Foreign Law 


December 15 Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
Meeting of Committee on Arbitration 
Dinner Meeting of Special Committee on Banking 
Dinner Meeting of Committee on Copyright 


December 16 Meeting of Committee on Admissions 
National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


December 17 National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


December 18 National Moot Court Competition. Sponsorship Young 
Lawyers Committee 


December 21 Meeting of Library Committee 


December 22 Dinner Meeting of Committee on Domestic Relations 
Court 
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Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Executive Committee 


Twelfth Night Festival. Sponsorship Entertainment 
Committee 


Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on Family Law 


Dinner Meeting of Committee on Aeronautics 
Meeting of Committee on State Legislation 

Meeting of Committee on Arbitration 

Meeting of Committee on Domestic Relations Court 
Dinner Meeting of Special Committee on Banking 


Dinner Meeting of Committee on Federal Legislation 
Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Municipal Affairs 


Dinner Meeting of Committee on Insurance Law 


Meeting of Library Committee 
Dinner Meeting of Committee on Medical Jurispru- 
dence 


Stated Meeting of the Association, 8:00 P.M., Buffet 
Supper, 6:15 P.M. 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Foreign Law 

Dinner Meeting of Committee on Legal Aid 

Meeting of Section on Trade Regulation 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Copyright 

Dinner Meeting of Committee on Atomic Energy 


Meeting of Committee on State Legislation 





AS 





The President’s Letter 


To the Members of the Association: 


On page 503 of this number of THE RECoRD rules are published 
adopted by the Appellate Divisions of the First and Second 
Departments prohibiting gifts by attorneys to employees of courts 
and other governmental agencies. These are important rules of 
professional conduct which apply to members of the Bar prac- 
ticing in all courts, as well as those having business before gov- 
ernmental agencies. 

Following the October Stated Meeting, which acted on quali- 
fications of judicial candidates, there was considerable comment 
among our members, and also in the press, as to our procedures 
in this important area. Much of the comment was of a helpful 
and constructive nature and our Judiciary Committee has the 
matter under active study. 


Dub ey B. BonsAL 
November 15, 1959 
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C. C. Burlingham 
1858-1959 


At the October Stated Meeting resolutions in commemoration 


of Mr. Burlingham were presented by Edward S. Greenbaum, 
Lloyd K. Garrison and Harrison Tweed. Their remarks follow: 


EDWARD S. GREENBAUM 


At your request, I rise to propose the adoption of a resolution 
about Charles C. Burlingham, our former President, whom we 
have lost since our last meeting. 

He was born on October 31, 1858, graduated from Harvard in 
1879 and from Columbia Law School in 1881. In the same year 
he was admitted to the Bar and began his long and active career 
as a lawyer. 

In spite of his aversion to holding office, his outstanding ability 
and leadership made him not only the President of our Associa- 
tion but of the New York Board of Education, the New York 
Welfare Council, Harvard Alumni Association, Columbia Law 
School Association and Senior Warden of St. George’s Episcopal 
Church. 

These are but a few of the many public services which he 
rendered until his death on June 6, 1959. A full record of this 
distinguished career will appear in our next Year Book. It will, 
I hope, tell of his tremendous influence on city affairs, including 
the election of John Purroy Mitchell and Fiorello LaGuardia, as 
Mayors, the formation of the Community Service Society, his 
work in the Board of Education and the innumerable contribu- 
tions he made toward improving the administration of justice in 
New York, and earned him the title of New York’s first citizen. 

How was one man able to do so much? It was made possible, 
I feel, by a rare combination of qualities. CCB had a brilliantly 
clear and alert mind, a sparkling sense of humor coupled with 
a pixie-like mischievousness that made it such fun to be with him. 
He was enthusiastic and courageous. He had an unlimited ability 
to fight and he fought hard for whatever he thought was right. 
He was a deeply religious man with utter irreverance for stuffed 
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shirts in high places and elsewhere. He loved people and people 
loved him and would work for him. His presence at any meeting 
or other gathering assured an interesting and exciting experience. 

These qualities made him a natural leader and made one 
proud to be a member of his profession. 

He was Chairman of the Committee of Independent Judges 
that some of you may remember was organized in this room in 
1932 to run George W. Alger and Bernard Deutch for the Su- 
preme Court against two candidates who had been nominated by 
both the Democrats and Republicans. It was a fight against ter- 
rific odds. But CCB loved a good fight and he led one then. We 
converted this floor and downstairs into campaign headquarters 
for our candidates whom we had nominated by petition on an 
Independent Judges Ticket. We didn’t win but we did get 
nearly 300,000 votes in Manhattan and The Bronx. That was 
50,000 more than the Presidential candidate, Herbert Hoover, 
got that year in this district. After the election, CCB urged that 
this Association continue to lead the fight for independent judges 
by nominating its own candidates by petition. It is not too late to 
follow that advice now. 

In these days when one arrives at the age of 65, he generally 
retires. Over 35 years ago, CCB was 65. Although he was more 
than 100 when he died, he still remained one of the most active 
and enthusiastic people in New York. But we must not think of 
CCB just as an old man. He never was really that. In spite of his 
age, his deafness and his blindness, his mind was as clear and alert 
as ever and until he died he sparked all kinds of subjects. With 
the aid of his devoted helper, Norah Brennan, he corresponded 
with friends in all parts of the world, here and abroad, those in 
high positions and others. Maybe Lord Shawcross is one of those 
who heard from him from time to time. (Lord Shawcross nods in 
the affirmative). 

Here are some of the things about which he wrote to me in 
the last few years— 


The New York Court Reorganization Bill 
The Goldfine Case 
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The Degree that Harvard gave to Harry Tweed 
UN action on the Middle East 

A beautiful tribute to “Nice People” written by 
Sydney Smith 

Justice Brennan’s appointment to the U. S. 
Supreme Court 

The London American Bar Association Meeting 
Mayor Gaynor’s letters and speeches 

The Andrea Doria Case 


My wife’s sculpture at the Metropolitan 
Museum of Art 


George W. Kennen 
John Foster Dulles 
Dr. Einstein 


Having a bust of Arthur T. Vanderbilt made by 
his friend, Eleanor Platt, the sculptor who 
made this head of CCB 


These and many, many other things indicate how his alert mind 
was constantly at work. 

He had a tremendous appetite for life and younger people and 
I think that was one of the reasons why he lived so long. He con- 
stantly associated with the younger men. My father was a good 
friend of his and that’s how I met him. In the early days, he asked 
me to suggest some names for an important committee. After 
doing considerable research, I came up with a list which I phoned 
to him containing names of leading members of the Bar. Before 
I got quarter-through, I had to stop because by this time he had 
slammed down the phone and made me feel like the dope I was. 
What he wanted was names of young lawyers whom he did not 
know. 

After 40 years of friendship with him, he still treated me like 
a young man. One Sunday afternoon, I called on him and found 
him with some of his friends, including Judge Hand and Otto 
Wierum. He immediately greeted me with the remark “Thank 
God you came. You bring the average age down to 82.” 
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Last winter he gave me a quotation from a speech in which 
Socrates counselled to 


“. .. hold fast to the heavenly way and follow after justice and 
virtue always...” 


This was the counsel that he followed throughout his life. 

After he died on June 6th, the New York Times editorial 

entitled “C.C.B.” closed with these words— 

“He was no long-faced reformer. He worked by wit, by humor 
and by the charm of an utterly unpretentious complexity. In 
spirit he was one of the youngest adults in our city. His death 
in his one hundred and first year cannot be thought of as 
tragic, but many will be sad to think that they can never again 
go to ask ‘C.C.B.’ about something.” 


In memory of our friend CCB, I move this Resolution: 


Charles C. Burlingham, former President of The Association 
of the Bar of the City of New York, died on June 6, 1959 after 
a long life of extraordinarily active and magnificent service to his 
city and to his profession. In recognition of his exceptional con- 
tributions to the honor and standing of the Bar in this commu- 
nity, in 1953 he was awarded the Bar Association Medal. Desiring 
to make these facts part of its permanent records, it is hereby 


RESOLVED, that The Association of the Bar of the City of 
New York records 


Its deep gratitude and appreciation for all that Charles 
C. Burlingham, its former President, has done to increase 
the Association’s leadership in this community; and 


Its great admiration for and pride in his distinguished 
career as a lawyer devoted to the highest ideals of his pro- 
fession and as a citizen whose zeal for the public welfare 
has made an immeasurable contribution to his country 
and to his community. 


LLOYD K. GARRISON 


In 1912 my family bought a house next to Mr. Burlingham’s 
in Black Point, Connecticut, where he spent his summers, and 
from then on we were neighbors and friends. 
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His house was perched on a bluff overlooking the Sound, yet 
it was not so high but what the surf in the hurricane of 1938 
bashed at the second-story windows of Mr. Burlingham’s bed- 
room where he sat alone, exulting at the stupendous display of 
Nature’s power. He was then a mere 80, and he and hurricanes 
had much in common. Like them he was willful and impulsive, 
carried things by storm, and moved in counter-clockwise paths, 
stopping people’s minds in their tracks and setting them whirling 
in his own directions. 

Considering the fact that he became nearly blind in his eight- 
ies, and totally blind after an unsuccessful cataract operation at 
ninety, it was surprising how few mishaps he suffered, and with 
what aplomb he carried himself. Once when he could scarcely 
see he dragged Walter Binger, who used to take him walking, 
across Park Avenue against the lights, observing blithely: “Have 
you ever noticed how seldom a car runs down two people?” 

One Saturday afternoon, when close to ninety, he took me to 
a show of Renoirs at the Knoedler Gallery (where he really wasn’t 
able to make out much but did enjoy meeting friends) and on 
leaving the entrance he missed a step and fell heavily onto the 
pavement. His spectacles and stick rolled into the gutter, his 
trousers were torn and his knees badly skinned. He got up a 
little stunned and dizzy, but smiling and making fun of it all. 
Then we got into a taxi and went back to his apartment where 
he entertained me for a gay hour at the tea-table without paying 
the slightest attention to the state of his legs. It had been a fas- 
cinating afternoon, because prior to our jaunt to Knoedler’s he 
had promenaded me down the main aisle at St. Patrick’s between 
serried ranks of worshippers, talking more loudly than he knew 
and more indiscreetly than I would have wished, till we came to 
the object of our journey, a beautiful new reredos he had heard 
about and wanted to visit. And before that he had trotted me 
over to Brooks Brothers to buy a ready-made suit for himself, 
and before that we had lunched long and well with friends so 
that it was altogether quite an afternoon, but typical of his rest- 
less energy and insatiable curiosity. 
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At the age of ninety-eight he had a bad fall in his bathroom 
in the early morning and suffered a deep cut in his forehead and 
gashes on his head. He was taken to the hospital and sewed up, 
and over the protests of the doctors he went home in a cab at 
7:00 A.M., and in the afternoon with his head bound up like a 
Turk, as he put it, he was receiving callers as usual. 

He was by all odds the best company that any of us has ever 
known. Even when he couldn’t see you and could hardly hear 
you unless you spoke very clearly and your voice was of the right 
timbre, an hour with him was still an uniquely exciting experi- 
ence, and you came away knowing more and feeling a better man 
than when you went in. 

In return for what he gave you he expected you to contribute 
your mite to the common larder, and before he’d let you go he’d 
goad you and prick you and wrestle with his hearing aid till he 
had got something new to pass along to the next fellow. 

He kept up a vast correspondence to the very end, dictating 
his pungent notes to Norah Brennan, a woman of great heart 
and character who cooked for him and cared for him with intelli- 
gence and tenderness for some thirty years. He had readers who 
kept him abreast of everything, and he always knew much more 
than you did about what was going on in the world. He treated 
his blindness as though it didn’t exist: “I’ve just been reading 
so-and-so’s book,” he would say, and he’d tell you where it was 
on a particular table and ask you to turn to some passage and 
tell him what you thought of it. 

Sometimes when you called on him without advance notice 
you’d have to repeat your name to him several times before he 
got it. Then his face would light up and you'd feel the whole 
force of his personality gathering and turning itself upon you 
with an intensity which set your own faculties vibrating with 
new life. He adapted his talk and his sallies of wit and fancy to 
each person in turn, and he was equally fascinating to young and 
old, to women and to men, to conservatives and radicals, to the 
sophisticated and the simple, for he had something to offer every- 
one and something to learn from each. 
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His voice had a wonderful range, which he controlled with an 
actor’s skill; indeed, he had all the makings of a great actor. He 
was a gifted mimic and had a phenomenal memory, and when 
he talked all of him went into action including his craggy eye- 
brows. 

He was swift to the mark, given to home truths, and he liked 
to provoke people in order to rouse them and shake their minds 
up. Once he put his hand on my shiny head and reminded me 
of what General Barlow, my wife’s grandfather, had said to his 
two bald-headed sons: “You’re rotten before you're ripe.” He 
liked you to talk back to him and was a little impatient if you 
didn’t quicken your pace to his own tempo. 

He was not only the oldest man any of us ever have known 
but probably also the youngest. He kept to the very end his curi- 
osity and his zest for life. In a little booklet about him compiled 
by his fellow vestrymen at St. George’s Church after his death, 
Whitney Seymour has recalled an incident so apt that I cannot 
refrain from quoting it here: 


“On April 10, 1959 the Bench and Bar had a notable ceremony 
at the Federal Court House to celebrate Learned Hand’s fifty 
years on the Federal Bench. C.C.B. begged off from the cere- 
mony, although he was very proud of his part in procuring 
Hand’s original judicial appointment on recommendation of 
Attorney General Wickersham. However, he did attend a small 
dinner at the Century Club after the ceremony. At dinner he 
had a fine time directing his hearing aid first at Judge Hand 
who sat on one side and then at Mr. Justice Frankfurter who 
sat on the other, and also at Chief Justice Warren who sat 
next to Judge Hand. C.C.B. was in the midst of a galaxy which 
would have seemed the best of good company for anyone else. 
He obviously enjoyed it hugely, but on the way home, when 
asked whether he had had a good time, he replied: “Yes, but 
I had hoped to meet some new people.’” 


He never ceased to be working at something, and was always 
revolving schemes for getting things done. Once he said to me 
that he would be doing more about some particular project “if 
I weren't so hellishly old!” 
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This was the nearest he ever came to complaining about his 
physical limitations. He didn’t like to talk about them, simply 
because the time could be better spent; to a friend who asked 
“How are you?” he replied: “Must I tell you?” He regarded his 
age with a certain wonder; he said that early in the morning of 
his 100th birthday he woke up and “I said to myself: “Think of it! 
You’re 100 years old!’ And I asked myself: ‘How does it feel?’ 
And I had to answer: ‘Why, it’s just the same as before.’” He told 
a friend that the only advantage of being 100 was that it “made 
the 80 year olds seem so young.” 

His religion went very deep. Edward O. Miller, the Rector of 
St. George’s for the last thirteen years, has recorded that during 
that period Mr. Burlingham missed only 6 out of 109 Vestry 
meetings and was in his pew every Sunday morning rain, snow 
or shine until two weeks before his death. But his religion went 
beyond churchly observances: every day he used to pray on his 
knees beside his bed; one afternoon my mother heard him pray- 
ing aloud in a kind of anguish. His life had its sorrows and even 
tragedies, but he surmounted them with help which was not of 
this world, and drew a curtain round them, showing to his friends 
only the illumination by which he lived. Dr. Miller has written 
in the little booklet that I mentioned: 


“One morning Mr. Burlingham said to me: ‘Do you know the 
most interesting half hour I am looking forward to?’ I guessed 
the names of several distinguished visitors who might be com- 
ing to call. ‘No, it’s the first half hour after death.’” 


When you called on Mr. Burlingham in his last years you 
would find him sitting in his regular chair in the living room 
in a complete stillness, with not a muscle moving or a sound, 
until you touched him to let him know a friend was there. He 
had the look of one who had found perfect peace, as if he were 
poised between two worlds, and was at home in both. When you 
said good-bye to him, he would thank you for coming and as you 
left the room you would still hear his “thank you, thank you,” 
and you would be moved to turn back, with a lump in your 
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throat, and look once again on that wonderful countenance, and 
wish that there might never be a parting. 
Often on leaving him I have thought of Hamlet’s words: 


“What a piece of work is a man! how noble in reason! how 
infinite in faculties! in form and moving how express and 
admirable! in action how like an angel! in apprehension how 
like a god!” 


HARRISON TWEED 


I am very proud and happy to second the motion made by 
Edward Greenbaum. 

I don’t believe there is anybody in this room who ever before 
attended any kind of a celebration in, on or of C. C. Burlingham. 
The reason is not that you refused to go. It is that you were not 
invited. And the reason that you were not invited is that there 
never was before tonight any sort of a celebration in honor of 
C. C. Burlingham. And the reason there never was any such cele- 
bration is because C. C. Burlingham refused to have any celebra- 
tion of any sort or for any reason at any time in his life. Not 
on a birthday, not when he received high honors, not on the 
termination of some public service, was there to be any formal 
celebration. 

We are departing a little from his wishes tonight, but only a 
little, because he confided to me that if there really must be a 
memorial service, so be it, but let it be as gay and happy and 
humorous as possible. So we are here tonight, not to be sad or 
even serious but to give you some treasured reminiscences. 

I knew him only for the last thirty years of his life, but I am 
perfectly sure that throughout the first seventy years, he was the 
same unique character that he was in those last thirty years I 
knew him. I can see him in his crib, in 1856, although I was not 
there, impressing an experienced nurse who had taken care of 
many other infants with his completely unique characteristics 
and behavior. And when I saw him last, only two or three weeks 
before his death, he impressed me with that same uniqueness 
that I am sure that nurse observed when he was kicking around 
in his crib. 
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It isn’t possible to try to summarize C. C. Burlingham’s life 
or to paint a picture of him. He was too versatile a man and too 
full of inconsistencies. If I were to try to give a guess as to why 
he accomplished what he did accomplish, and why we all loved 
him and admired him as we did, and why he earned the fame to 
which he was entitled, I would say that it was because he had the 
very peculiar quality that if he saw something that he thought 
was worthwhile, and in almost every case it was worthwhile, it 
became of such importance that it seemed to him that all life on 
this planet would expire if this objective were not achieved. And 
combined with that quality there was the audacity to use ways 
and means of accomplishment of that objective which no other 
man would have dared even to think of. 

Now, I will stop trying to describe C. C. Burlingham to you 
and tell you of some of the things he said and did. He wrote a 
great many letters. In fact, in his own written words: “I never 
sign petitions. If I have got anything to say, I write a letter on 
the subject myself.”” And he wrote a vast number of letters. 

I think that perhaps he wrote more letters on behalf of the 
granting of an honorary doctor’s degree by Harvard University 
to a woman than he did on any other subject. I have tried to find 
out how many and I got up to 250, but I am sure there were a 
great many more. He continued to write letters throughout the 
years until, finally, in 1955, Harvard gave in and conferred an 
honorary doctorate on Helen Keller. She had been one of C.C.’s 
favorite candidates for the honor. 

I remember that here in the Association a great many years 
ago, when the question came up whether women should be ad- 
mitted as members of the Association, C.C.B. took up the cudgels 
for them and fought the fight in typical fashion. He promptly 
reduced the opposition to ridicule by saying that the only reason 
there was any opposition to admitting women was that it would 
involve the expense of adding a women’s toilet. (Laughter) And 
that completely put the opposition to rout, notwithstanding it 
was not strictly, accurately true. (Laughter) 

A typical letter from C. C. Burlingham to the Attorney Gen- 
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eral of the United States, in 1924, had to do with the vacancy on 
the Circuit Court of Appeals as it was then called. He wrote: 
“I need not tell you that the resignation of Mayer is a very severe 
blow to our Circuit Court of Appeals. It was feeble enough any- 
way and now it is tottering. (Laughter) With all proper defer- 
ence and respect, I am sure I am right in my conviction that the 
best man on the bench to fill Mayer’s place is Learned Hand. 
Politically he is unstable enough, but by learning, experience and 
character, he is perfectly fitted for the Appellate Bench. Now, 
may I make a brash suggestion to Your Excellency? Don’t fill the 
vacancy until after election. If your honorable chief is elected, 
he can do anything. If he is defeated, ditto.” (Laughter) 

This letter illustrates a combination of high ideals, good judg- 
ment and political expediency, all valuable attributes. 

There is one incident that I think should be recounted, an 
occasion on which C.C.B.’s sense of justice successfully asserted 
itself. This was in 1943, when a German living in this country 
was convicted of treason under circumstances which, in C. C. 
Burlingham’s opinion, did not justify the sentence that he be 
hanged. There was much in the facts of the case to support C. C. 
Burlingham’s point of view. He started in by writing a letter to 
the Chief Justice Harlan Stone. The Chief Justice replied that 
he agreed that the penalty greatly exceeded what the man really 
deserved. C. C. Burlingham then wrote to the President, but got 
no answer, which was unusual. He did not stop there. He sug- 
gested to the Chief Justice that he talk to the Attorney General. 
He then wrote a letter to the Attorney General. Finally, he cor- 
ralled two federal judges and got them to write letters to the 
President. Not satisfied with that, he wrote to Mr. Justice Frank- 
furter and urged him to take up the cudgels. He talked with the 
editors of the Times and Tribune and received their assurances 
that, if the President commuted the sentence, they would come 
out in his support. Just seven hours before the man was to be 
hanged, the President commuted the sentence. 

That was a one-man campaign which deserves our greatest 
honor. 
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There were other occasions of similar activity on his part. 

In 1934 I think it was, Mr. Moses, who even then was a man of 
great power and ability to get things done, decided that he would 
like to have a bridge from Brooklyn to the Battery. Well, Mr. 
Burlingham had a great affection for the Battery. He also be- 
lieved that a bridge was a great threat in case of war, because it 
might be destroyed by a bomb and navigation interfered with. 
He didn’t resort, on this occasion, to writing letters. He called up 
Franklin Roosevelt on the telephone. I don’t know exactly what 
he said, but the gist of the conversation was: 

“Mr. President, you don’t care much for Mr. Moses, but you 
are rather fond of me, aren’t you? And you appreciate the diffi- 
culties that a bridge might make. Can’t you do something about 
having the War Department cancel the permit for that bridge?” 

Well, the permit was cancelled and, in the course of a few years, 
we got a tunnel. (Laughter) 

The last work that I knew of in which C.C. was implicated, 
he told me about only a few weeks before his death. He was deter- 
mined that there should be a bust of Felix Frankfurter done by 
his friend, Eleanor Platt, in the Harvard Law School. He talked 
to me about it and I must admit that contrary to my usual cus- 
tom, I was very pessimistic. I told him that in the Harvard Law 
School there was already a portrait of Felix Frankfurter which 
was so perfectly dreadful that I didn’t see how any self-respecting 
law school could have any more portraiture of Felix Frankfurter 
on the premises. (Laughter) Furthermore, who would pay for it? 

He said, “What about some of those rich men in Boston? Won’t 
they contribute to a bust of Felix Frankfurter?” 

“Well,” I said, “they might, but my guess is that they would 
contribute to that about as gladly as to a statue of Sacco and 
Vanzetti.” (Laughter) 

But my logic went completely for nothing. He was determined 
that there should be a bust of Felix Frankfurter by Eleanor Platt 
in the Harvard Law School. It is a little sad that it was not until 
after his death that word came that a lawyer in Chicago had vol- 
unteered to pay the entire cost of a bust of Felix Frankfurter by 
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Eleanor Platt in the Harvard Law School. I am sorry that C.C.B. 
didn’t know of this, but I rather suspect that before Judge 
Learned Hand, who has been asked and has accepted to unveil 
that bust, actually does so, he will somehow or other have re- 
ceived a letter from C. C. Burlingham, (Laughter) telling the 
Judge just how to do it (Laughter) and just what to say. (Laughter) 











Prohibition of Gifts to Employees of Any 
Court or Other Governmental Agency 


In the New York Law Journal for October 27, 1959, the follow- 
ing statement was issued by the Appellate Divisions for the First 
and Second Departments: 


On September 15, 1959, at a conference with Presiding Justices Bernard 
Botein and Gerald Nolan, Mayor Wagner requested the co-operation of the 
courts in the observance by court personnel of the principles of conduct for 
public officers and employees which underlie the recently enacted New York 
City code of ethics. The presiding justices met with the mayor in their 
capacities as chairmen of the judicial conference departmental committees 
on court administration in their respective departments. The presiding jus- 
tices assured the mayor they were happy to re-emphasize the established 
policy in the two departments. In the First Department on December 10, 
1935, Francis Martin, who was then presiding justice of the Appellate Divi- 
sion, issued a directive proscribing the receipt of gratuities and gifts by court 
personnel. 

In order to implement this assurance, the judicial conference departmental 
committees of both the First and Second Departments, which include in 
their membership representatives of every court in the City of New York, 
have agreed that the various courts should issue the following directive to 
all court employees in the city: 


No court employee shall receive any gratuity or gift, from any attor- 
ney or from any person having or likely to have any official transaction 
with the court in connection with his or her employment in the court. 


The Appellate Divisions of the First and Second Departments have also 
amended the special rules regulating the conduct of attorneys and counsel- 
lors at law in their respective departments by the addition to those rules of 
a new rule reading as follows: 


No attorney shall give any gratuity or gift to any employee of any 
court or other governmental agency, where such attorney has had or 
is likely to have any professional or official transaction with such court 
or governmental agency. Any attorney who violates this rule shall be 
deemed guilty of professional misconduct within the meaning of sub- 
division 2 of section go of the Judiciary Law. 


Editor’s Note: It should be noted that the rules with respect to attorneys adopted 
by the two Departments are rules of professional conduct and cover gifts or gratui- 
ties to any employee of any court or other governmental agency, whether state, 
federal or municipal. 
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The Appellate Divisions of the two Departments have also 
promulgated the following Rules regarding gifts and gratuities: 


APPELLATE DIVISION OF THE SUPREME COURT 
—FIRST DEPARTMENT. 


The Justices of the Appellate Division of the Supreme Court, First Depart- 
ment, do hereby amend the special rules regulating the conduct of attorneys 
and counsellors at law in the First Judicial Department by adding thereto 
a new rule to follow present Rule 1-b and to be known as Rule 1-c, reading 
as follows: 

RULE 1-C. 


No attorney shall give any gratuity or gift to any employee of any court 
or other governmental agency where such attorney has had or is likely to 
have any professional or official transaction with such court or governmental 
agency. Any attorney who violates this rule shall be deemed guilty of pro- 
fessional misconduct within the meaning of subdivision 2 of section go of 
the Judiciary Law. 

This rule shall take effect immediately. 

Dated New York, October 21, 1959. 

BERNARD BOTEIN, 
Presiding Justice. 


CHaARLEs D. BrEITEL, Francis L. VALENTE, 
BENJAMIN J. RABIN, James B. M. McNALLy, 
MarTIN M. FRANK, Haro_p A. STEVENS, 


Associate Justices. 


APPELLATE DIVISION OF THE SUPREME COURT 
—FIRST DEPARTMENT. 


The Justices of the Appellate Division of the Supreme Court, First Depart- 
ment, hereby amend the rules to regulate the attendance and prescribe the 
duties of the clerks, assistant clerks, criers, interpreters, stenographers, librar- 
ians and attendants of the Supreme Court, First Department, by adding 
thereto a new rule to be known as Rule X, reading as follows: 


RULE X. 

No court employee in the Appellate Division or the Supreme Court, First 
Department, shall receive any gratuity or gift from any attorney or from any 
person having or likely to have any official transaction with the court in 
connection with his or her employment in the court. 

This rule shall take effect immediately. 

Dated New York, October 21, 1959. 

BERNARD BoTEIN, 


Presiding Justice. 
Cuar-Es D. BREITEL, Francis L. VALENTE, 
BENJAMIN J. RABIN, James B. M. McNALLy, 
MARTIN M. FRANK, Haro _p A. STEVENS, 


Associate Justices. 
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APPELLATE DIVISION OF SUPREME COURT 
—SECOND DEPARTMENT. 


We, the undersigned, Justices of the Appellate Division of the Supreme 
Court, Second Judicial Department, pursuant to the authority vested in us 
by law (State Const. Art. VI, sec. 2; Judiciary Law, secs. go, 85, 83; Rules of 
Civil Practice, Rule 2), effective immediately, do hereby amend the special 
rules regulating the conduct of attorneys and counsellors at law in the Second 
Judicial Department, by adding thereto a new rule, to be known as Rule g, 
and to read as follows: 

Rule g—Prohibition of gifts by attorneys to employees of any court or 
other governmental agency. 

No attorney shall give any gratuity or gift to any employee of any court 
or other governmental agency, where such attorney has had or is likely to 
have any professional or official transaction with such court or governmental 
agency. Any attorney who violates this rule shall be deemed guilty of pro- 
fessional misconduct within the meaning of the Judiciary Law (sec. go, sub- 
div. 2, formerly sec. 88). 


Dated Brooklyn, N. Y., October 21, 1959. 


GERALD NOLAN, 

Henry G. WENZEL, JR., 

GEorGE J. BELDOCK, 

CuHar.es E. MurpuHy, 

Henry L. UGHETTA, 

JaMeEs T. HALLINAN, 

Puiip M. KLEINFELD, 
Justices of Appellate Division, Supreme Court, Second Judicial Department. 











‘The How and Why of Title I 
INTRODUCTION 


By MENDES HERSHMAN 


In the last decade or two we have witnessed an increasing pub- 
lic awareness of the blight that besets our cities. So much so that 
urban renewal news is headlined in the daily press and Title I 
is a subject for lunch table conversation with comments ranging 
from the unprintable to the commendable. 

The old cliches are fast disappearing—that slum dwellers make 
slums; that such waste is inevitable in a young, virile country, an 
old chestnut which is blood brother to the adage that you can’t 
make an omelet without breaking eggs. We don’t even hear too 
much about the good old law of supply and demand and that the 
filtering down process will inevitably provide everyone with a 
decent home. 

Even the word ‘planning’ is no longer a not so respectable 
New Deal word. As Devereux Josephs, former Board Chairman 
of New York Life, said in a speech some four years ago: 


“I believe nevertheless that a new attitude is on its way. I think that the 
planner is being returned to his honored place in our society. The atmos- 
phere of the country is becoming more receptive to orderly development. 
I think we are coming to understand that part of the price which we have 
to pay for the abundance of our assembly line society is an increase in social 
conformity. This does not mean necessarily loss of individuality but we are 
obliged to turn over to government—city, state and federal—certain of the 
functions which are no longer the responsibility of any one of us.” 


I might note parenthetically that at a recent luncheon of the 
Regional Plan Association Governor Rockefeller stated that he 
was an enthusiastic advocate of long-range planning but came a 
cropper early in his public career on that score. When he was 
campaigning on the East Side a little old lady came up to him 
and said, ““What I would like to know Mr. Rockefeller is what 


Editor’s Note: The papers published here were presented before a symposium on 
October 29, 1959 sponsored by the Association’s Committee on Real Property Law, 
of which Mendes Hershman is Chairman. A paper presented at the same time by 
Paul T. O’Keefe will be published at a later date. 
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you can do about getting me a decent apartment.” The Governor 
then took off on his campaign statement about long-range changes 
in the limited-profit housing law, about reducing interest rates 
and increasing incentives for private enterprise to enter this field. 
When he paused to catch his breath the little old lady said, “Mr. 
Rockefeller, I should live so long.” The Governor added as a 
moral to the story that short-term action is needed as well as long- 
range plans. 

The massive flight to the suburbs of the solid tax-paying middle 
class; the decaying older residential areas left in their wake; the 
concentration of social maladjustments in the slums left behind 
at the rotting core of the metropolis with its terrifying tide of 
juvenile delinquency and crime; the ever-increasing demand for 
police protection and other municipal services as the wellsprings 
of municipal revenue run dry; the hardening of municipal ar- 
teries as congestion in the central city grinds traffic to a craw]; 
the unfilled insatiable demand for homes and schools for an ex- 
ploding population—all of these comprise a nightmarish array of 
problems for municipal officials and civic groups of which they 
are increasingly sensitive and with which they are struggling in 
what often seems at best a rearguard action. 

Indeed in last Sunday’s New York Times, Mr. Grutzner re- 
ported from the annual conference of the National Association 
of Housing and Redevelopment officials that basic to the dispute 
between the Federal and local officials at the conference was the 
undisputed realization that the cities and, increasingly, the sub- 
urbs are being destroyed at a much faster rate than the combined 
urban renewal and housing programs are eliminating blight. 

One statistic is indicative of the dimensions of the problem. 
New York City has by far the largest housing and Title I pro- 
gram in the country. New York City also has an estimated 7,000 
acres of slum and in the 10 years of the Title I program in New 
York little more than 200 acres of slum have been cleared. An- 
other statistic—of the existing 156,000 multiple dwellings subject 
to the Multiple Dwelling Law in New York, approximately 
50,000 are over 60 years old. 
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There are of course no quick answers. You may remember the 
story of the overworked tailor who told his customer he could 
make a new coat for him but it would take go days. The customer 
exclaimed, “30 days! Why God created the world in 6 days.” The 
tailor replied, ““T'rue, but have you taken a good look at it lately.” 

One answer may be that although only a small fraction of the 
population of this country lives on the farm and we are rapidly 
approaching a 75% figure in urban and suburban communities, 
the Federal Government spends about six billion a year on the 
farm and allots about two hundred million a year for the urban 
renewal program. 

The history of government participation in housing has been 
that of the policeman—from Babylon’s Code of Hammurabi with 
its provisions for protection against structural defects through 
Imperial Rome’s minimum fire, structural and sanitation stand- 
ards and 17th Century London’s requirement of prior approval 
of building plans to contemporary building codes and multiple 
dwelling laws. 

Not until the travail of the Great Depression gave birth to 
F.H.A., and Public Housing and the crucible of World War II 
forged an even more mature concept of the Federal Government's 
public welfare role as partner of local government and private 
enterprise, did government assume the positive posture that is 
embodied in Title I of the National Housing Act of 1949 and 
give hope of a better tomorrow for the metropolis of today. 

Briefly, Title I of the Housing Act of 1949, as amended 
through the enactment of Public Law 86-372 which became effec- 
tive in September of this year, is designed to help localities not 
only to clear and redevelop slum areas as originally provided in 
the 1949 Act but also to prevent the spread of slums and urban 
blight through the rehabilitation and conservation of blighted 
and deteriorating areas. The steps in summary are these: 

1. The local community must present to the Federal Adminis- 
trator a workable program for dealing with the problem of urban 
slums and blight within the community and the establishment and 
preservation of a well-planned community, utilizing appropriate 
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public and private resources to eliminate and prevent the devel- 
opment of slums and blight and encourage urban rehabilitation 
and development of such areas. Such a program for New York 
City has been approved by the Federal Administrator. 

2. The local community prepares a general plan for the devel- 
opment of the community as a whole—a function in New York 
of the City Planning Commission—which has been done and in- 
deed amended from time to time. 

3. The local community must prepare an urban renewal plan 
for the rehabilitation or redevelopment of a specific slum or 
blighted or deteriorated or deteriorating area in the community. 
This plan must conform to the workable program and the gen- 
eral plan indicating what land is to be acquired, what structures 
are to be demolished and removed, the use to which the land is 
to be devoted, maximum densities, relationships to traffic, public 
transportation, public utilities, recreational and community fa- 
cilities and other public improvements. In New York such a plan 
is developed by the Mayor’s Slum Clearance Committee and its 
consultants in consultation with the people whom the Commit- 
tee expects will be the redevelopers or sponsors. 

4. Upon approval of the urban renewal plan in New York by 
the City Planning Commission and the Board of Estimate, the 
municipality exercises its power of condemnation to acquire the 
area and sells the portions of it that are to be developed or rede- 
veloped by private enterprise to the highest bidder at public auc- 
tion, the terms of sale requiring redevelopment in accordance 
with the approved plan. The price of the land is generally its 
reuse value; that is, the value of it as vacant land for development 
in accordance with the plan. The difference between the total 
cost to the City of making its plan for the area, acquiring the land 
in condemnation or otherwise, allowances to the redeveloper for 
the cost of relocation and demolition, and the sale price of the 
land to the private developer is shared by the Federal Govern- 
ment which pays 2/3’s (or in certain instances 3/4’s) and the City 
which pays 1/3 in cash or in the cost of public improvements in 
lieu of cash. 
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5. The developer then proceeds with the development in 
accordance with the plan. If the redevelopment is with other 
than housing the developer proceeds without further govern- 
mental assistance and the only restrictions on the developer's 
action are the requirements of the plan of development. If the 
project is a housing project the developer may receive in addition 
partial tax exemption from the City by organizing under the 
State Redevelopment Companies Law or the State Limited Profit 
Housing Law. For such assistance the developer must accept 
limitations on rent and profit. 

In addition, the developer may secure the benefits of FHA 
mortgage insurance under Section 220 (or if a cooperative, Sec- 
tion 213) of the National Housing Act. This is highly advantage- 
ous insurance because the amount of the mortgage is 90% of the 
Administrator’s estimate of replacement cost when the proposed 
improvements are completed and the improvements include not 
only the land and improvements but architect’s fees and an allow- 
ance for builder’s and sponsor’s profit and risk of 10% of the 
entire cost except the land; and the recent increase in the allow- 
able construction costs per room has brought the mortgage insur- 
ance into more realistic alignment with actual costs, and the 
interest rate viable even in a fairly tight mortgage money market. 

Title I is an instrumentality for slum clearance and urban 
renewal. It has not been used for building housing for people in 
the moderate income class. It can be, by combining it with the 
financing aids afforded under the so-called Mitchell-Lama Law 
(Article 12, Public Housing Law) and the tax exemption allowed 
Redevelopment and Limited Profit Companies. Whether it 
should is one of the big policy questions the City must face up 
to in the near future. 

Our panel discussion of the How and Why of Title I is divided 
into several parts. Mr. Walter S. Fried, Regional Administrator 
of the Housing and Home Finance Agency for this region, will 
discuss the role of the Federal Government in Title I projects. 
Mr. Paul T. O’Keefe, the Deputy Mayor of the City of New 
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York, will give us the Title I story from the viewpoint of the City 
of New York. 

Mr. Benjamin Pollack, a member of the Bar and former Chair- 
man of the Real Property Law Committee of The Association of 
the Bar of the City of New York practicing with the law firm 
Kaye Scholer Fierman Hays and Handler, will take us through 
the legal and financial aspects of a Title I project as viewed by 
a real estate investor and his lawyer in the City of New York. 

Mr. James S. Lanigan, a member of the Bar and of the Real 
Property Law Committee of the Association of the Bar of the 
City of New York, who is counsel and executive in charge of 
urban redevelopment activities for the Roger Stevens Real Estate 
Investment and Development Organization, will discuss the legal 
aspects of the development of a Title I project outside the City 
of New York, with emphasis on the differences in the procedure 
for disposition of the property to the developer. 

Mr. Eugene J. Morris, a member of the Bar and Secretary of 
the Real Property Law Committee of the Association of the Bar, 
who represents some 40 housing cooperatives in the metropolitan 
area either as general counsel or litigation counsel and is presently 
in charge of the legal matters involving relocation for Lincoln 
Center for the Performing Arts and Fordham University in the 
Lincoln Square Title I project, will discuss a Title I middle- 
income type of housing project and the relocation problems en- 
countered in such a project. 

I requested Mr. Morris to devote a considerable portion of his 
presentation to tenant relocation because the relocation prob- 
lem has been perhaps the “stickiest” of all problems involved in 
Title I. The difference between poor tenant relocation and good 
tenant relocation is much like the difference between Russian 
tragedy and Russian comedy—in Russian tragedy all the charac- 
ters die and in Russian comedy all the characters die but they die 
happy. The relocation problem is complicated by the problem 
of operating the slum buildings till they can be demolished. The 
relationship of landlord and tenant has been characterized as 
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“the second most passionate relationship known to mankind.” It 
could never have been truer than in the case of tenants being 
uprooted to make way for new improvements. 

Following the presentations from the members of the panel, 
we will welcome questions from the floor. 


ROLE OF THE FEDERAL GOVERNMENT 
IN URBAN RENEWAL 


By WALTER S. FRIED 


The role of the Federal Government in the Urban Renewal 
program is simple and limited. I could recite it in two or three 
sentences. However, when I finished I am sure most of you would 
begin to wonder—Why is there an Urban Renewal program? 
Why must there be government participation? Why is the Fed- 
eral Government involved in purely local affairs? And these are 
quite proper questions. They must be answered before you can 
understand the role of the Federal Government in this program. 

There is no need to burden such a sophisticated audience with 
the tale of the plight of our country’s urban and suburban areas. 
You see instances of it every day of your lives. In fact, it has al- 
ready changed your lives. The way of life and the culture of our 
youth and adolescence is gone, never to return. It has been ban- 
ished by the automobile, television and airplane. We are in a 
transition stage to a new way of life, yet to be molded by the heli- 
copter, jet and rocket. Where it will take us, God only knows. 
One thing is certain. Today’s city and its physical plant, its build- 
ings, streets and community facilities are inadequate and ineffi- 
cient for today’s way of life without even taking into considera- 
tion the future. Add to this dilemma the population explosion 
which may double our population within the next 40 years and 
it becomes imperative that our cities be rebuilt and that this be 
done quickly. 

Private capital, with its uncontrolled unrelated and haphazard 
uses of urban land, cannot satisfactorily accomplish the redevel- 
opment of urban areas. Governmental assistance is essential. 
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Probably the most important governmental aid is the utiliza- 
tion of eminent domain. Private interests can no longer assemble 
large blocks of urban acreage by negotiation alone. The pro- 
hibitive cost would make any project economically unfeasible. 
The days of private capital assembling a United Nations site 
or a Rockefeller Center site are over. The right of condemna- 
tion for public use or purpose is an essential to any large-scale 
redevelopment. 

Further, in order not to repeat the mistakes of the past, we 
must avoid haphazard and over-intensified use of urban land. 
Rather, we must seek to bring order and purpose to land utiliza- 
tion. But this means restrictions and controls which in some cases 
may lessen the intrinsic value of the land—for example, when the 
controls require a less intense land coverage. The resulting de- 
crease in value, if any, must be assumed by someone. We cannot 
expect private enterprise to pay the cost of acquiring land at a 
price determined by practically unrestricted use and then limit 
the use to which the land may be put. The differential in value, 
if any, must be assumed by governmental agencies, justified by 
the public good derived from the restriction. 

Another reason why government must participate in urban 
renewal is that zoning regulations have proven ineffective as a 
control of land use. On the other hand, the restrictions of an 
urban renewal plan carried over into a deed afford adequate con- 
trol and flexibility. 

In addition, to be fully effective, redevelopment must be co- 
ordinated with our highway program and with other programs 
for necessary community facilities. This also requires govern- 
mental action. 

Lastly, but by no means of least importance, governmental 
action is needed to assure humane and adequate relocation of 
the slum residents. 

Obviously, private enterprise alone cannot be relied upon if 
our cities are to be satisfactorily reconstructed. We must have 
government participation, certainly at the local level, which is, 
or should be, most responsive to local demands. 
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But why must the Federal Government participate? 

Firstly, the health and welfare of all of our people are being 
seriously jeopardized by the steady deterioration of our cities. 

Secondly, large sums of public money are necessary to carry 
out this program. The Federal Government is best able to sup- 
ply these funds. In the fishing that is done in the taxpayers’ pond, 
the cities fish with a bent pin, the states with hook and line and 
the Federal Government with a net. 

Thirdly, many of the problems of this urban chaos extend 
across the borders of cities and even of states and cannot be dealt 
with separately by these independent political subdivisions. 

Lastly, but unfortunately, much too often, it is necessary to 
offer the bait of Federal funds to induce some city fathers to stir 
themselves in the interest of their electorate. 

To solve this knotty problem the Congress has developed a 
legalistic device set up under Title I of the National Housing 
Act. This creates a public-private three-way partnership of the 
city, the Federal Government and private enterprise, each part- 
ner playing a role, and each partner receiving a profit. 

The Federal role is primarily a financial one, providing the 
bulk of the funds to carry out the projects. The Federal Govern- 
ment must determine that the area to be renewed is eligible 
under the law and that there is a feasible plan for the relocation 
of families into decent, safe and sanitary housing accommoda- 
tions within their means. We must also be sure that the re-use of 
the project area is such that it is not itself slum generating. 

Because the expenditure of huge sums of Federal money is 
involved, the Federal Government must see to it that project land 
is not acquired at excessive prices and that it is sold for fair value. 
We must be assured of the proper use of our funds. 

Lastly, by our requirements for a Workable Program for the 
elimination of slums, a Master Plan, code enactment and enforce- 
ment and minimum planning standards, we are constantly prod- 
ding communities into the planning habit. We are generating 
a public awareness of the problems and encouraging citizen par- 
ticipation in their solution. 
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The Federal role, nevertheless, remains a passive one. It must 
be remembered that at all times this is a local program in its 
initiation, planning and execution. How well this job is done 
by the localities themselves may well determine the destiny of the 
city of tomorrow and its way of life. 


URBAN RENEWAL IN NEW YORK CITY 
AND THE INVESTOR 


By BENJAMIN POLLACK 


Title I, so-called, is Title I of the Housing Act of 1949 (42 
U.S.C.A. 1450) as amended. The 1949 Act was directed to the 
clearance of slums and urban renewal, the so-called bulldozer 
approach. The 1954 amendment contained in the Urban Re- 
newal Act of 1954 emphasized the prevention of spread of slums 
through conservation of areas that are on the way down. It was 
the 1954 law which brought Section 220 into the Housing Act 
(Title II) making F.H.A. financing more attractive (12 U.S.C.A. 
§1715(k) ). The 1956 and 1957 amendments contained in the 
Housing Acts of those years added among other things provision 
for relocation payments to families and businesses for moving 
expenses and loss of property resulting from displacement. The 
1959 amendments are important. They increased the maximum 
mortgage amount F.H.A. can insure and allow F.H.A. to include 
in the project cost (which for all practical purposes is the basis of 
the amount of the mortgage) the cost of exterior land improve- 
ments and nondwelling facilities. I am particularly concerned 
with Section 220 to the extent that it affects large scale apartment 
house construction in New York City. 


NEW YORK STATE STATUTES 


In this state General Municipal Law Sections 72-k and 72-m 
authorize municipalities to take advantage of Federal housing 
laws and to cooperate with the Federal government in urban 
renewal programs. 
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The New York statute gives municipalities the powers neces- 
sary to acquire real property by eminent domain (or otherwise) 
and to sell it at a reduced price to the redeveloper chosen to prose- 
cute the project. The reduced price reflects the fair value in rela- 
tion to the re-use under the so-called urban renewal plan which 
is ultimately adopted for the specific project. The write-down 
loss is absorbed by the United States and the municipality respec- 
tively, in the ratio of two to one. The statutory scheme makes it 
possible to acquire large areas of land owned by many persons, 
by the use, if necessary, of the city’s power of eminent domain, 
thus eliminating the many problems of assemblage. A price which 
is fair to both city and property owners is paid under the con- 
demnation procedure. In New York City, owners of condemned 
land have in general fared pretty well. 


WHAT IS UNIQUE TO NEW YORK CITY 
URBAN RENEWAL 


Outside New York State the sale price is as a rule agreed upon 
between the municipality and the sponsor, after review and 
approval by governing bodies. In New York State the sale must 
be by public auction or by sealed bids, with one exception con- 
tained in General Municipal Law §72-m. 

In other cities the redevelopment agency of the city condemns 
the property, relocates the tenants, clears the land and sells it to 
the sponsor all cleared and ready to be developed. For reasons 
which have never been clear to me New York City (which acts 
as its own redevelopment agency) condemns the land and sells it 
(at auction) on the same day. The order of condemnation is signed 
at Special Term in the morning and the auction is held a few 
hours later. Large problems are thus raised for the sponsor which 
do not occur in other cities, i.e., the problem of relocation of 
occupants of the area, and the demolition of old buildings, all 
to be accomplished in a given time, and the problem of the dis- 
position of the rents from the old buildings. Under New York 
City’s contract with the sponsor, which will be discussed in some 
detail later, the sponsor may use those rentals, to the extent 
available under the contract, to pay the operating expenses for 
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a limited period. When he acquires title the sponsor has no clear 
idea what the total revenues are, particularly when commercial 
property is involved. The rents from residential properties are 
as a rule registered with the Rent Commission, and it is possible 
to estimate the rents. ‘The sponsor takes the risk that he may have 
to carry the property at a deficit for all or part of the time after 
acquisition until the land is cleared. So far this has not been a 
problem. Indeed the problems created in the early projects came 
about because a surplus of rents was produced and the large rev- 
enues used in ways not contemplated by the City. ‘This has been 
the cause for much of the criticism of Title I in New York. The 
early form of contract obviously did not contemplate the large 
revenues that flowed from some of the projects, and it gave the 
sponsor some leeway in using the funds, even providing for a 
limited profit after all operating expenses were paid, to compen- 
sate the sponsor for his risk. The City has tightened the sponsor’s 
contract by strictly limiting the purposes for which those rev- 
enues may be used and cutting out the profit. The risk of a deficit 
is now much more likely, at least in projects where the revenue 
is low or the relocation proceeds unevenly. This feature of the 
contract between City and sponsor will be later dealt with more 
fully. 

The many problems of relocation are dealt with in another 
paper in this symposium. 


TITLE I FEATURES ATTRACTIVE TO SPONSORS 
F.H.A. FINANCING—FANNY MAY 


In addition to the low cost of the land there are several features 
which lure the investor into looking into the possibility of spon- 
soring a Title I project. The Federal program of insuring mort- 
gages, provided for in Section 220, enables the sponsor to obtain 
mortgage financing in a locality otherwise frowned upon by mort- 
gage lenders, and in amounts high enough to leave him with a 
relatively small cash equity investment after the mortgage is 
closed. In a tight money market when the lending institutions 
are not lending at F.H.A. interest rates Fanny May (Federal Na- 
tional Mortgage Association—nearest office in Philadelphia) can 
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come to the rescue under its program of advance commitments, 
and provide the mortgage financing. After he gets his mortgage 
insurance commitment from F.H.A., the sponsor arranges with 
a commercial bank for the mortgage loan and it gets a commit- 
ment from Fanny May to buy the mortgage at a discount (now 
one point) and the bank provides for interim advances as the 
work progresses. At present prices it costs the sponsor 244 points 
to get Fanny May financing. One point is paid to Fanny May on 
the making of the commitment as a fee, a half point when the 
bank turns the mortgage over to Fanny May, and the other point 
is paid to the bank in accordance with an arrangement made with 
it, depending on the sponsor’s standing with the bank. 

You can’t mortgage out, though you can in many cases come 
close to it. As you know since the publicity of the 608 “windfalls” 
in which the proceeds of mortgage loans often gave surpluses 
over cost, mortgaging out has been prohibited. 

The new F.H.A. regulations under the amended Section 220 
have not as of the date of this writing been promulgated. The 
current ones are contained in Title 24, Chapter 11, Subchapter F, 
Parts 261-264 and 266-269 Code of Federal Regulations 1949. 
(These incorporate in part Subchapter D, Parts 232 and 293). 
The regulations can be obtained from the New York City F.H.A. 
office at 655 Madison Avenue. The mortgage insured will be in 
an amount determined by the F.H.A. Commissioner but may not 
exceed $20,000,000, or the lesser of (a) g0% of the Commissioner’s 
estimate of the replacement cost (as defined), or (b) a dollar 
amount equal (in New York City in an elevator structure) to 
$4,250. a room or $9,400. a family unit for units under four 
rooms. The replacement cost may include the land, physical 
improvements, utilities within the boundaries of the project, 
exterior land improvements and nondwelling facilities needed to 
serve the occupants of the property and of other housing in the 
neighborhood, architect’s fees, taxes, interest during construc- 
tion and other miscellaneous charges incident to the construction 
and approved by the Commissioner; and in addition an allow- 
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ance is made for builder’s and sponsor’s profit and risk equalling 
10% of the total of the foregoing items other than land. 

Other F.H.A. requirements should be given mention. The 
Commissioner keeps a watchful eye over the affairs of the cor- 
porate owner to protect the security of the mortgage. He regu- 
lates the capital structure of the corporation. (It is possible under 
the Act and regulations for a non-corporate entity to get F.H.A. 
insured mortgage financing, but this is not usual and must be 
negotiated with the Commissioner). See Regulation 263.ga (1) 
and (2). In either case the Commissioner regulates the rents, capi- 
tal structure, rate of return (declaration of dividends) and meth- 
ods of operation. In the case of a corporation the Commissioner 
provides a form of certificate of incorporation, which may be 
changed upon negotiation. Among other features of the certifi- 
cate of incorporation is the provision for preferred stock to be 
held by the Commissioner which gives him the right to step in 
and take over on a default under the mortgage. This form (which 
will be changed under the new regulations) can be obtained at 
the New York City office of F.H.A., 655 Madison Avenue. It 
would be well also to obtain F.H.A. Form 2013 which is the 
application for F.H.A. mortgage insurance. Reading this form 
and the explanatory notes is an education. 

This kind of supervision may at first appear onerous to mort- 
gagors who have been accustomed to govern themselves freely. 
I think it will be found after consideration that the regulation 
is fair and reasonable in light of all the circumstances, including 
the size of the equity investment and the return made possible. 
The statute, the regulations and the Commissioner’s treatment 
of them are directed towards accomplishing the goal of more 
housing without impairing the security of the government’s 
investment. 

The mortgagor must deposit in cash, in escrow, at the time 
of the closing of the F.H.A. commitment and first advance, 2% 
of the amount of the mortgage, as working capital, which is used 
in the course of construction for certain projects requirements. 
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See Regulations 263.1 and 232.19(c) (1). In general, the Commis- 
sioner may require assurance satisfactory to him of sufficient 
funds to complete the project and pay all carrying charges, above 
the proceeds of the mortgage. The mortgagor must also furnish 
a surety company bond in a sum at least equal to 10% of the 
estimated cost of the construction, or in lieu thereof a deposit of 
cash or United States guaranteed securities in like amount. 

The Regulations require that at completion the sponsor have 
a cash investment in the project equal to 3% of the actual project 
cost as certified to the Commission, and if not, then a cash deposit 
must be made of the difference between such 3% and and what- 
ever the amount of the cash investment is. This fund may not 
be withdrawn until three years after the final endorsement 
of the mortgage for insurance, except on the approval of the 
Commissioner. 

Section 232.26 of the Regulations governs the certification by 
sponsor of actual cost that must be made on completion of the 
project. Section 232.27 governs the adjustment to be made if the 
mortgage principal exceeds the allowed percentage of the certified 
construction cost plus the fair market value of the land (taken 
as of prior to construction). The mortgage must be reduced if 
necessary. The amount of mortgage principal insured will of 
course never exceed the amount asked for in the F.H.A. 
application. 

A Title I job is from the financial viewpoint an attractive 
investment. The cash investment is relatively small, is withdrawn 
fairly soon, and the return is excellent. The chief risk, as in all 
building ventures is the rentability of the apartments at price 
levels justified by the construction costs. Rentals and costs must 
be approved by F.H.A. When a sponsor invests in a Title I project 
he is not sure of the rent levels which F.H.A. will allow, but he 
usually can, on the basis of skill and experience, project the rents 
best suited to the locality as redeveloped and then try to work 
out the construction and apartment layouts to suit those rent 
levels. Smaller apartments bring higher rents for the space oc- 
cupied and the sponsor will in most cases try to make provision 
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for as many small apartments as possible. This of course is sub- 
ject to negotiation with F.H.A. 

The Commission has wide discretion to tailor the requirements 
and instruments to make the project workable without impair- 
ing the essential protections F.H.A. requires. 


DISADVANTAGES IN NEW YORK CITY 


The attractive features of Title I are dimmed for many would- 
be sponsors in New York City by some of its objectionable aspects. 
These are principally: the natural reluctance that many have to 
doing business with a governmental body with its inevitable red 
tape and political considerations; the long delays, in most cases 
several years, between the time a sponsor first becomes interested 
in becoming a sponsor and his designation as such; the delays of 
relocation; of processing F.H.A. applications; the necessity of 
hearings and approval of the project by City Planning Commis- 
sion and the Board of Estimate; the necessary publicity of finan- 
cial and business matters attendant upon his consideration for 
and selection as sponsor; the long period of uncertainty of his 
selection; the possibility of the loss of the cost and of all the time 
and energy spent in preliminary studies and planning and nego- 
tiations if another is chosen sponsor or outbids him at the auc- 
tion; the headaches of relocation of families and small businesses; 
the tendency of the press which has naturally become enormously 
interested in urban renewal matters (and has done a valuable 
service in making public some of the practices) to seize upon and 
publicize every circumstance, however usual. Perhaps under- 
standably, the press has not been exactly judicious in its evalua- 
tion of every happening reported. There has been juicy meat 
for a crusading journal. But whether good or bad some people 
just don’t want to see their names in the papers. 

A sponsor in New York City needs a tough hide because he is 
likely to be subject to claims of unfairness and worse that are 
bound to arise when operating deteriorated buildings and when 
families and businesses are forced to be relocated. It matters not 
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that he does his best under the circumstances. The claims, the 
barbs and sometimes the litigation, are likely to come about. 

I am not one of those who would eliminate public bidding for 
Title I projects, though the arguments against it are weighty. 
But I do believe that by some device a contract-sponsor who loses 
out at the public bidding ought to be paid back the reasonable 
costs of architect’s fees, legal fees and other expenses theretofore, 
incurred in preparing for eventual ownership and prosecution of 
the job. 


PROCEDURES AND THE REDEVELOPMENT CONTRACT 
IN NEW YORK CITY 


ORIGIN OF THE PROJECT—DESIGNATION OF SPONSOR 


The project originates with the Slum Clearance Committee. 
A would-be sponsor often suggests an area for relocation. To find 
out what projects are under consideration or under contract it 
is best to write the Slum Clearance Committee, Randall’s Island, 
and ask for its last quarterly report. If an investor is interested 
in sponsoring an uncommitted project he can discuss it with the 
subcommittee of the Slum Clearance Committee appointed for 
that purpose. The Slum Clearance Committee will refer him to 
the proper persons. There will soon be put into effect a proce- 
dure for informing the public, probably by newspaper advertis- 
ing, of projects under consideration and inviting investors to 
communicate with the Slum Clearance Committee or the appro- 
priate subcommittee. Sponsors will be chosen on the basis of 
experience, integrity and financial ability. 


PREQUALIFICATION OF SPONSORS 


Before being designated a sponsor an investor must qualify 
not only with the City of New York but with the Housing and 
Home Financing Agency. 

The City will very likely soon have a printed questionnaire for 
sponsors to fill in. I don’t know whether that information will be 
made public but it is entirely likely that it will. HHFA has re- 
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cently promulgated a mimeographed questionnaire, Form 6004, 
pursuant to the recently enacted amendments to the National 
Housing Act. The information in this questionnaire is required 
to be made public prior to the signing of a contract by the spon- 
sor. The information given will be (1) the name of the redevel- 
oper, i.e., the sponsor, and the names of the officers and principal 
members, shareholders and investors, and other interested par- 
ties; (2) the estimated cost of the residential development; and 
(3) the redeveloper’s estimate of the rentals that will be charged. 
42 U.S.C.A. section 1455, section 105(e) of the Housing Act of 
1949. The section provides that a contract shall not be made with 
a sponsor until that information is made public “in such form 
and manner as may be prescribed by the administrator.”” What 
has been prescribed is the publication, at least once, in a news- 
paper in general circulation, 10 days or more before the contract 
is signed, and the public notice invites all interested persons to 
inspect the questionnaire as filled out, at the local office of the 
HHFA. This Form 6004 must be certified as correct by the presi- 
dent and secretary of the corporation. Form 6004 has another 
part to it which is confidential and it contains questions aimed 
to ascertain the qualification and financial responsibility of the 
redeveloper. A recent financial statement of the sponsor is to be 
attached to the form. The name and address of the auditor or 
public accountant must be given. The specific means for finan- 
cing the project must be set forth. The names and addresses and 
the amounts of the sources of available financing must be 
specified. 

Would-be sponsors who want to make competitive bids at the 
public auction at which the property is to be sold must qualify 
prior to the bidding in the same way as the designated sponsor 
has done who is a party to the contract. This must be done with 
both City and HHFA sufficiently in advance of the public bid- 
ding to be able to bid. The “Conditions of Sale” are published 
and should be read carefully. It summarizes the terms of the con- 
tract which is to be signed by the successful bidder. Among other 
things it calls for the deposit in escrow two days in advance of 
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the auction of the entire cash payment called for in the sponsor’s 
contract. 


THE REDEVELOPMENT CONTRACT 


Essentially the contract which a sponsor makes with the City 
of New York is one whereby he promises to bid the agreed mini- 
mum upset price at the public auction at which the City will sell 
the property. He further agrees, if he is successful bidder, to 
prosecute and compete the project in accordance with the rede- 
velopment plan adopted for the project. 

There is no uniform contract for all projects but they do fol- 
low a definite pattern. A sizeable deposit is made at the time 
of the signing of the contract (from about $25,000. to about 
$100,000.) to secure the performance of the promise to bid the 
upset price. The down payment is forfeited if the bid is not made 
and it is returned if the sponsor is overbid. It is credited to the 
purchase price if the sponsor is not overbid. 

Generally speaking, the project area is bought with about one- 
third of the price in cash, and the balance by way of a purchase 
money mortgage running about 5, years, with interest at 5% per 
annum. The difference between the one-third of the price and 
the payment made at the time of the signing of the contract is 
payable in escrow two days before the public auction. The last 
contract I saw called for some amortization. The earlier ones I 
have seen did not require amortization. In many other cities the 
contract calls for purchasing the entire site but it may be picked 
up and paid for in sections as the several portions of the site are 
developed. Usually the buildings are owned by separate corpo- 
rations and separately mortgaged. 

The sponsor in New York City contracts to relocate the ten- 
ants and demolish the structures at its own expense. The reloca- 
tion is done in connection with the City’s Department of Real 
Estate. The sponsor is permitted to use the rentals from the exist- 
ing buildings on the property, to pay for relocation and demoli- 
tion, if any are available after certain specified priority expenses 
have been paid. In addition, the City may at the expense of the 
Federal Government pay moving expenses in specified amounts 
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under Section 106 (f) of the Housing Act of 1949 as amended 
(42 U.S.C.A. §1456) . 

As you know, the sponsor is not permitted, in renting the new 
apartments, to discriminate against any applicants on the ground 
of race, color, creed, national origin, or ancestry. 

There is usually a time limit for relocating tenants, demolish- 
ing the buildings and completing the structures, although these 
limits are of course subject to extension by reason of causes be- 
yond the sponsor’s control. 

The project may not be sold except with the consent of the 
Board of Estimate until after completion. If permission is given 
for such sale it must be sold without profit. Parts of the project 
may be transferred to affiliated or merged entities, without profit. 

The contract also contains the usual provision found in Fed- 
eral contracts providing for labor standards, anti-kickbacks and 
anti-speculation. 

Perhaps one of the most important parts of the sponsor’s con- 
tract is the section which governs the disposition of the rentals 
collected from the buildings existing on the site before their 
demolition. These rentals must be deposited in a special account 
and the contract specifies the operating expenses which must be 
paid out of that account. These expenses as a rule are: 

1. Real estate taxes, excluding taxes on cleared portions. 

2. Interest payable under the purchase money mortgage held 
by the City. 

3. Operating expenses in accordance with accepted accounting 
practices. Forfeited deposits, discounts and like items received 
by the sponsor must be deposited in the special account as income 
from the realty. The operating expenses include such items as 
fuel, utility charges, insurance, repairs, extermination, janitorial, 
etc., etc., and the operating and maintaining of necessary offices 
devoted entirely to the operation of the realty. ‘They include also 
salaries to employees engaged on a full time basis for the prosecu- 
tion of the project. Management fees are also treated as operating 
expenses provided they don’t exceed 5 per cent of the annual 
gross revenues and provided that the managing agent is an estab- 
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lished firm which manages other properties as well. If a manage- 
ment firm is not employed, then the sponsor may take out of 
the special account the actual cost of administrative and manage- 
‘ment not in excess of 5 per cent of the annual gross revenues, 
provided that the sponsor does not receive a profit or fee for per- 
forming such services. Excluded from operating expenses are 
general and offsite overhead expenses, as well as any expenses of 
the sponsor for general supervisory services. Legal fees may be paid 
for out of such moneys, provided they relate solely and directly 
to the prosecution of the project after acquisition of the site. 
In general, the sponsor can have no dealings with persons having 
a direct or indirect relationship with the sponsor or any of its 
stockholders, members or officers or directors, unless it has sub- 
mitted evidence that the prices to be paid to such persons meet 
two competitive bids. In general, great care is taken to insure 
that the sponsor will make no profits out of this special account. 
There is specific prohibition against charging the rental for, or 
the purchasing of refrigerators, ranges or other appliances for use 
in the premises. 

4. The sponsor can also charge to the special account the cost 
of staff and administrative overhead for tenant relocation and all 
costs of the City attributed to supervising the sponsor’s relocating 
activities. 

5. The sponsor can also take out of the special account reloca- 
tion costs and bonus or financial assistance to site families and 
moving expenses as well as demolition costs paid to contractors 
approved by the Slum Clearance Committee. 

6. If there is anything left after paying the foregoing, the spon- 
sor can take interest at the rate of 5 per cent per annum on the 
cash investment already made on account of the purchase price, 
but this interest may be taken only for about a year and a half, 
or for a shorter period if the demolition is completed before 
then. 

The City has the right to audit the books and records of the 
sponsor, and the Controller specifies the accounting methods to 
be used by the sponsor. 
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At the end of the first year and a half after acquisition of title, 
if there is any balance left in the special account after payment 
of the foregoing expenses, the balance is paid over to the City 
as an additional purchase price. 

The sponsor must submit quarter-annual reports certified by 
an independent certified public accountant showing the gross 
revenues received and the payments made. If upon audit made by 
either the City or Federal governments, it is found that expendi- 
tures were improperly made from the special account the sponsor 
is required to deposit from its own independent funds an amount 
sufficient to make up the improper expenditures. 

The sponsor is required to set aside a cash reserve each month 
to pay the annual real estate taxes. 

If the existing buildings are operated beyond the period of one 
year and a half and the project is not then complete, then the 
surplus funds remaining, after payment of the expenses are paid 
over to the City quarter-annually. 


TITLE I’s FUTURE 


Urban renewal, at least in New York City, has not in general 
attracted the prominent, conservative builder-investors. It is un- 
likely that they were not aware of its attractiveness as an invest- 
ment. Possibly it has been because of their natural reluctance to 
go into anything untried, or possibly because of some of the 
other reasons mentioned above. Webb & Knapp being more ven- 
turesome than the others is a notable exception. True, they got 
a late start but they came in at a time when public feeling about 
Title I was low and undoubtedly did a great deal to boost con- 
fidence in it. They are likely not averse to the publicity attend- 
ant on their efforts and are not stayed by the red tape and prob- 
lems encountered in doing business with governmental agencies. 

A brighter day is in prospect for Title I in New York City. It is 
encouraging that a conservative firm like Tishman has become 
interested in it. There is increasing evidence that other real es- 
tate investors are becoming interested in Title I. Certain it is 
that when the City effects changes in the method of choosing 
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sponsors or changes in its practice of having the sponsor relocate 
tenants and demolish the buildings, the projects will attract more 
attention and more competition. 


THE PROBLEM OF SELECTING SPONSORS 
AND DISPOSING OF LAND IN TITLE I 
URBAN REDEVELOPMENT PROJECTS 


By JAMEs S. LANIGAN 


Urban redevelopment projects, being products of the postwar 
phenomenon of urban congestion and decay, have created a var- 
iety of novel legal and procedural problems for municipal public 
agencies. 

One of these problems arises from the difficulty of disposing 
of condemned private property acquired through the exercise of 
eminent domain to the most qualified redeveloper at a fair mar- 
ket value. 

Traditionally, the tested method of disposing of real estate by 
a municipal corporation has been to give notice of public auction 
and awarding the land at the sale to the highest bidder. If a city 
desired to construct a building for public use, the conventional 
method of selecting the builder has been to award the contract to 
the lowest bona fide bidder. 

In urban redevelopment projects however the interest of the 
community extends far beyond obtaining merely the cheap- 
est construction or the highest price for the land. In the first 
place, the construction is done by private developers who will 
own the property. Therefore the cost of the project is of interest 
to the community to the degree that its ultimate quality is affected 
and to the degree that it either affects housing rentals in apart- 
ments to be constructed or that it affects economic feasibility if 
the project is of a commercial or industrial type. The same fac- 
tors apply to some extent in the price paid for the land by the 
developer. The city, of course, wishes to obtain the highest pos- 
sible price both as a partial offset to the subsidy which it has been 
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obliged to contribute and also because the city desires to build 
its tax base to the highest extent possible. 

The developer who is willing to build the least expensive type 
of construction or to pay the highest price for the land, or both, 
may not be the most desirable developer from the point of view 
of the community. The professional skills and the planning phi- 
losophy of the developer are matters of extreme importance. A 
competent urban redeveloper must be much more than a com- 
petent builder. He also must be more than a successful real estate 
investor. He must not only possess himself, or have within his 
organization, professional competence in the field of city plan- 
ning, but he must also have the patience and willingness to live 
through the lengthy and costly planning and negotiating period 
which appears to be an essential ingredient in the evolution of 
urban redevelopment projects. 

At present, there are relatively few skilled planners in the coun- 
try either among the public agencies or among private developers. 
Certainly in most cities experience has shown that the developer 
plays a major role in shaping the ultimate plan for the project. 
This is particularly true where he finds that financial considera- 
tions in the initial plan conceived by the public planners conflict 
with what he believes essential to the economic success of the 
project. 

For example, traffic and parking arrangements designed purely 
from the city’s point of view frequently conflict with economic 
considerations which the developer considers essential to the fi- 
nancial success of the project. On the other hand, purely eco- 
nomic advantages from the developer’s point of view need to be 
compromised in favor of community needs and the developer 
must recognize his quasi-public role. It must be obvious that the 
person who is willing to pay the highest price is not necessarily 
willing to pay for the best architect, planning consultants and 
best traffic engineer or to devote the maximum amount of land 
to the most desirable planning functions. This is particularly 
true in New York where the developer also assumes responsibility 
to relocate tenants from the site and manage the site until it is 
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cleared. Therefore, the selection of a sponsor by a city involves 
the establishment of criteria which extends beyond construction 
and financial competence and which certainly cannot be limited 
to the sole test of who is prepared to pay the highest price for the 
land. 

Very few cities of the United States rely solely on price con- 
siderations as the basis for selecting project sponsors. Since the 
program is relatively new, the process of trial and error in spon- 
sor selection and land disposition is still in process. However, 
certain general patterns have emerged throughout the country, 
and they indicate that the auction method or even the matched 
bid auction method has been largely dispensed with. Certain 
specific safeguards to protect the public interest against political 
influence, collusion or under the table transactions have been 
worked out. 

For example, in selecting a sponsor, most cities now advertise 
widely inviting proposals from developers both from within and 
out of the state. Specific instructions, setting forth the informa- 
tion required both with respect to a proposed plan of develop- 
ment for the site as well as detailed information concerning the 
developer, his organization, his architects and his financial re- 
sponsibility are required. 

In most cases, the developer is asked to propose a price which 
he is willing to pay based on the land uses proposed in his own 
plan. In a growing number of cities, however, the proposer is 
merely asked to agree to pay fair market value for the land as 
determined by objective appraisers selected by the local public 
agency and the federal agencies at the time that the final plan is 
approved. 

In one case with which the author is personally familiar, the 
developer agreed to pay for the land the price to be ultimately 
established by the FHA appraisal for mortgage insurance com- 
mitment purposes. In all cases, a good faith deposit or bond is 
required of the developer at the time that he is selected as the 
tentative sponsor. In some cases, a deposit is required at the time 
of the submission of the initial proposals. 
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In those cities where the developer is required to submit a 
price for the land with his initial proposal, the Redevelopment 
Agency has the discretion to select the highest bidder whose plan, 
in the judgment of the Agency, most completely serves the public 
interest. 

For example the St. Paul, Minnesota regulations provide as 
follows: 

The Authority will award a contract or contracts to the highest respon- 
sible bidder or bidders whose proposals, in the judgment of the Authority, 
shall best conform to the Redevelopment Plan and shall be most fully in 


the public interest. The right is reserved by the Authority to accept or reject 
any or all bids and to waive informalities in any bid. 


Pittsburgh sets up the following standards: 


1. The degree with which the proposal meets the specifications of the 
Redevelopment Area Plan prepared by the Planning Commission 
of the City of Pittsburgh and approved by the Authority and the 
Council of the City of Pittsburgh. 


2. The financial responsibility, qualifications, experience and ability 
of the proposer to finance and complete the development. 


3. The architectural and planning skills and ingenuity demonstrated 
in the proposal; the reputation, experience and demonstrated abil- 
ity of the architects proposed to be engaged and the economic 
practicality and measure of community return provided by the 
proposal. 


4. The price offered in the proposal for the purchase of the property 
or, if a lease is proposed, the annual rental and terms. 


In all such procedures, the local agency is required to hold 
public hearings on the various proposals and in most cases is 
required to announce the award at a public hearing and to give 
detailed reasons supporting the selection of the particular spon- 
sor. In several cities in which our own organization has submitted 
proposals, the successful developer was selected purely on the 
basis of the merits of his plan over that of his competitors. Price 
was to be negotiated on the basis of independent appraisals at 
the time the final plan was agreed to. It is obvious that where a 
land price is called for in the initial proposal, the local public 
agency is under strong pressure to accept the highest proposed 
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price even though the plan and competence of a developer offer- 
ing a lower price might be manifestly superior and the lower 
price might be even more conducive to the ultimate success of 
the project from both the community and private point of view. 
This is one reason why the tendency appears to be in the direction 
of eliminating the price factor at the time of initial selection of 
the sponsor. 

It is sometimes overlooked in drafting development legislation 
that the purpose in writing down the land before making it avail- 
able to a developer is that the developer is subject to new and 
strict controls which rigidly limit the economic use to which the 
land can be put. The new fair market value of the land should 
reflect fairly the limitations which have been imposed in the pub- 
lic interest and which theoretically make feasible the public in- 
terest considerations which are reflected in the final redevelop- 
ment plan. Any procedure for disposing of the land which tends 
to push the price back up tends to curtail those considerations 
of public interest which became possible only through writing 
down the cost of the land. In effect, a competitive price disposi- 
tion procedure often tends to defeat the public purposes behind 
the redevelopment program and tends to discourage responsible 
developers from investing the time and professional skills re- 
quired in the preparation of a sound and workable plan. Repu- 
table developers are perfectly willing to negotiate freely over the 
matter of fair market value, but in general they are not willing 
to subject themselves after months of work on a plan to exposure 
to what may become irresponsible price competition. 

Competition is required for the health and success of the rede- 
velopment program. But it should be competition of imagina- 
tion, planning, creativity and professional competence. It should 
come at the beginning of the planning stage—not at the end, and 
it should be carried out publicly under the supervision of the 
local agency which must be prepared to publicly justify its 
decision. 

Price should be an important factor and should be governed by 
fair market value in the light of the ultimate land uses estab- 
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lished by the final plan. Since it is this ultimate land use that 
determines the value of the redeveloped land, the area of com- 
petition should be in the selection of the plan and the planner 
rather than land price. 

It is this failure in certain municipalities that has led to criti- 
cism of the urban redevelopment program. The program is not 
at fault but certain local procedures are. In view of the fact that 
most of our major cities have successfully solved these procedural 
problems of land disposition and sponsor selection, it is suggested 
New York State institute an overhaul of those sections of the 
General Municipal Law which relate to these procedures. 


THE DEVELOPMENT OF A MIDDLE-INCOME TITLE I 
PROJECT IN NEW YORK AND THE RELOCATION 
SITUATION UNDER TITLE I IN NEW YORK CITY 


By EuGENE J. Morris 


MIDDLE INCOME TITLE I 


The middle-income Title I housing project involves the con- 
struction of apartments aimed at the needs of people whose in- 
comes are within that economic bracket. 

Rentals for middle-income apartments range between $20. and 
$35. per room per month. In cooperatives (which most of these 
projects are) purchase prices range from $350. to $800. or $goo. 
per room with carrying charges from $20. up to $35. per room 
per month. To qualify for this housing income limits are from 
$5,000 and $6,000 per annum up to roughly $10,000 per annum. 

These differentials in income levels, rentals, carrying charges 
and purchase prices are reflective of the subsidy law under which 
the project is promoted, as well as of the basic value of the Title I 
land involved. Thus, if the Title I land is lower in price and 
both financing and tax subsidies are available, the project reaches 
into the lower ranges of the areas mentioned. But if fewer sub- 
sidies are available and the land cost is higher, the housing will 
reach into the higher ranges indicated. 
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Significantly, the earliest Title I projects carried to completion 
in New York City are all in this middle-income category. Cor- 
lears Hook and Morningside Heights Title I projects were the 
first two completed, and they are within this middle-income 
range. Today under construction in New York are a number of 
additional such projects: Seward Park, Lincoln Guild in Lincoln 
Square, Park Row and Penn Station South, all in Manhattan and 
the Rockaway Title I project in Queens. Lindsay Park and Park 
Row Extension are expected to be put up for public auction 
sometime early in 1960. Under consideration are other middle- 
income projects such as Mid-Harlem, Brooklyn Bridge South, 
Atlantic Avenue in Brooklyn, and a number of others. 

The development of the middle-income Title I project is the 
same as any other Title I project insofar as the Federal proce- 
dures are concerned, but there are material differences in other 
respects. We need not discuss the Federal aspects at this time 
since they are amply covered by the remarks of Mr. Fried, Mr. 
Pollack and Mr. Lanigan. Everything they say with respect to 
Federal procedures applies equally to the middle-income Title I 
project. 

The differences, however, are found in two general categories: 


1. The type of processing, subsidies and income and fee limitations required 
by the various federal, state and city agencies, and 


2. The basic economics involved. 


In an ordinary Title I, processing through the various govern- 
mental agencies is generally simpler than in a middle-income 
project; whereas, the item relating to basic economics or rent- 
ability is much more difficult than in middle-income projects. 
This difference lies in the nature of the beast we are dealing with, 
principally in the degree or extent of the subsidy required to 
bring the rentals or carrying charges in at the desired or “aimed” 
levels. 

The ordinary Title I project, as we have seen, does get sub- 
sidies. The land cost write-down is a subsidy, although basically 
it is a device for paying for the acquisition and removal of the 
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old slum. Thus, to the redeveloper, this is not really a subsidy 
at all since he actually pays for the full reuse value of the land. 
Section 220 F.H.A. financing and the Fanny Mae takeout may 
likewise be regarded as another form of subsidy, although it is 
really a crutch to help the redeveloper over a tight money mar- 
ket and to make it possible for the average redeveloper to handle 
a colossus of a project without having to put capital into it be- 
yond the financial capacity of the ordinary real estate investor or 
builder. 

But to qualify as a middle-income project requires going be- 
yond these subsidies into areas involving tax abatement and 
financing at state or city credit rates, and a greater land cost write- 
down in addition to the ordinary F.H.A. financing aids available 
to other Title I projects. 

To obtain official approval of these subsidies, elaborate process- 
ing is prescribed, and properly so. In our free enterprise economy 
such expenditure of public moneys should not be permitted ex- 
cept where truly meritorious situations are demonstrated to the 
controlling governmental authorities. Logically, then, Item I 
(obtaining official approval) is necessarily much more complex 
for a middle-income project which depends on such subsidies 
than for the ordinary or conventional Title I job where rents 
are in upper categories of $50. per room or more. But once official 
approval is obtained, Item 2 (the economic feasibility or rentabil- 
ity of the project) is usually a matter of little concern because of 
the insatiable demand for apartments renting at middle income 
levels. 

This situation involving housing subsidies is relatively new 
in our economy. Until recently, apartment housing was differen- 
tiated largely on the basis of age, depreciation and obsolescence. 
Most new apartment buildings were constructed for luxury occu- 
pancy, with middle and low-income needs being serviced on a 
hand-me-down basis. But, increasingly within the last few dec- 
ades, new apartment construction is being specifically aimed at a 
particular income category. The oldest houses have deteriorated 
into slums which, according to our modern social concepts are 
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unacceptable housing even for low-income groups. Moreover, in 
all income classifications the need for housing is so great that it 
must be attacked with new construction simultaneously at all 
levels instead of permitting the old sifting down process to oper- 
ate unaided. The infection of slums spreading like an epidemic 
through the older areas of our cities, the explosive rise in popu- 
lation after World War II and the skyrocketing of building and 
financing costs have compelled into existence devices never be- 
fore employed in order to channel the production of new hous- 
ing into the areas where the most acute need exists. 

These devices are the employment of the cooperative form 
of ownership and the housing subsidies which are necessary to 
create middle-income housing. The “How and Why of Cooper- 
atives” was the subject of a prior symposium at this Association. 
The subsidies, however, are very much a matter of concern here. 

The subsidies to which we refer are the land cost write-down 
obtained under Title I, tax abatement obtained under the Rede- 
velopment Companies Law (Unconsolidated Laws, Section 3401 
et seq.) and the Mitchell-Lama Law (Public Housing Law, Ar- 
ticle XII) and city or state financing subsidies obtained on the 
basis of the city’s or state’s credit under the provisions of the 
Mitchell-Lama law. 

The ordinary Title I in New York requires approval of the 
following agencies: the Slum Clearance Committee (or the Urban 
Renewal Board), the City Planning Commission, the Board of 
Estimate, the Department of Real Estate in New York City, the 
Housing and Home Finance Agency for the Federal Govern- 
ment, and the Federal Housing Administration or the Federal 
National Mortgage Agency (Fanny Mae) where FHA and Fanny 
Mae financing are required. Where, however, we are dealing with 
middle-income housing we must not only obtain the approval of 
all these agencies, but also the approval of the City Comptroller 
under the Redevelopment Companies Law or the Mitchell- 
Lama Law, and of the State Commissioner of Housing if the 
Mitchell-Lama Law is applied. Thus, in the most heavily sub- 
sidized of all private enterprise projects, namely, a Redevelop- 
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ment Companies, FHA 220, Fanny Mae Title I or a State 
Mitchell-Lama, Title I project, we must get the approval of seven 
or eight separate federal, state and city agencies. Usually each of 
these agencies requires, within the scope of its own jurisdiction, 
a full submission of data, with close supervision and control of 
the project. Some of them even require public hearings. 

Along with obtaining the initial approval of the various agen- 
cies, each step of the way in middle-income housing must be 
supervised by the governing agency which in the case of city 
Mitchell-Lama or Redevelopment Companies is the Comptroller 
of the City of New York, and in the case of state Mitchell-Lama 
is the State Commissioner of Housing. And, superimposed on all 
this is FHA supervision, rent limitation and cost certification 
where FHA and Fanny Mae are employed in projects which are 
not financed conventionally or under the Mitchell-Lama Law. 

As set forth in the accompanying article entitled “Urban Re- 
newal in New York City for the Investor” by Benjamin Pollack, 
the normal contract provisions contained in Title I sponsorship 
contracts relating to the agreement to bid on the property con- 
sist of the scheduling of tenant relocation, demolition and con- 
struction; the permissible uses of site rentals; the controls on 
project use and security provisions to prevent speculation. Where, 
however, the Title I reuse contemplates the construction of 
middle-income housing, certain additional provisions are re- 
quired to be incorporated into the contract with the municipality 
in order to comply with the requirements of the particular sub- 
sidy law under which the project is to be developed. 

For example, if the housing is to be constructed under the 
New York Redevelopment Companies Law clauses encompass- 
ing the following areas would be inserted in the sponsor’s con- 
tract, in addition to those described in Mr. Pollack’s article: 

1. A preamble containing the basic findings required by the statute under 


which the project is developed (e.g., Limited Profit Housing Companies 
Law, Redevelopment Companies Law, etc.), 


2. A redevelopment plan adopted under the law governing the project 
describing the nature of the project, its reuse, and imposing controls in 
addition to the controls found in the ordinary Title I plan, 
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3. A limitation of occupancy in the project to tenants whose income does 
not exceed a specified figure, usually six or eight times the annual rent or 
carrying charge, 

4. Provision for the organization and capitalization of the housing company, 
supervision by the supervising agency (the City Comptroller for city proj- 
ects and the State Commissioner of Housing for state projects) of con- 
struction and operation of the project, limitation of return on investment, 
certification of final cost and limitations on the rents or carrying charges 
for the project, and 


5. The amount of partial real estate tax exemption to be granted by the 
local municipality and the formula for its computation. 


The above provisions are designed to satisfy the peculiar re- 
quirements of public supervision and control integral to the 
development of a project under these partial subsidy, middle- 
income housing laws. They provide additional restrictions which 
circumscribe the freedom of action of the sponsor and channel 
the subsidies to be granted into a reduction of the rent or carry- 
ing charge in order to insure that the project will fulfill its pur- 
pose of providing middle-income housing. 

It is apparent, then, that in promoting a middle-income Title 
I, the operation is necessarily conducted in a fishbowl. Not only 
must every step and phase of the operation be supervised, audited 
and certified to the governmental agencies, but also, as a coopera- 
tive, it is important that all of the money spent and the purposes 
for the expenditures be explained in detail to the purchasing 
stockholders as of the time of subscription. In addition, all fees 
and profits allowed to promoters, builders, attorneys, architects 
and real estate specialists, are strictly limited either by statute or 
by the supervising agency. 

The form of subscription agreement in these middle-income 
cooperatives is of utmost importance. It must be drawn with 
scrupulous care in order to avoid the pitfalls which existed in 
the early middle-income cooperatives which led to so much liti- 
gation, particularly in the early FHA 219’s. 

Yet, with honest and responsible builders and promoters ac- 
quiring more and more know-how in producing this desperately 
needed housing, the methods and techniques for accomplishing 
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it at fair fees will become better formulated and many of the 
earlier difficulties will disappear. 


TITLE I RELOCATION 


Since it deals with uprooting people from their homes, reloca- 
tion represents the tackiest phase of the entire Title I program. 
Under any circumstances, it is a difficult and onerous problem. 
Even where it is a basic requisite before the Government can 
build schools and roads or public buildings and public housing, 
relocation with its unavoidable inroads on the lives of individuals 
frequently excites public attention and sympathy. Where, as in 
Title I, relocation is a requisite to the construction of middle- 
income or luxury housing and appurtenant uses for private own- 
ership and for profit, the issue of uprooting people is heightened 
and becomes human interest, feature story material for our daily 
newspapers. The fact is that no matter how repulsive a slum may 
be, people hate to be uprooted by compulsion. They do not mind 
moving when they are ready, but they dislike moving just be- 
cause you are ready. Mayor Wagner is reported to have said 
earlier this week that “‘we will never wipe out the grievance of 
replacement itself.” 

Nevertheless, relocation is the lifeblood of Title I. 

You cannot clean out slums unless you first remove the people 
who live in them. Ideally, if we were able to move everyone out 
of slums into fine housing at the same rent, the relocation process 
would be eased immeasurably. But, unfortunately, as a hand- 
maiden to the slum clearance problem, we must expect (and 
inevitably find) a housing shortage. The one condition battens 
off the other and each contributes to make the relocation prob- 
lem at once more needful and more difficult. 

There is no easy answer to this dilemma. 

The answer will only be found in doing the arduous job prop- 
erly, honestly and efficiently, with utmost tact and diplomacy and 
with effective supervision throughout. The formula demands 


1 New York Times, October 27, 1959. 
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carefully selected, responsible, closely supervised sponsors. It 
demands relocation and managing agents of irreproachable repu- 
tation and tried-and-tested experience. It demands a fully-staffed, 
able and honest supervisory governmental agency acting in ac- 
cordance with a realistic, carefully formulated and uniform set 
of rules. Only with such a formula may we hope to meet this 
delicate problem in human relations on a workable basis. 

Relocation techniques are conducted differently in New York 
City than elsewhere in the country. In New York, the relocation 
and demolition responsibility is imposed directly on the sponsor 
of the project.” Outside of New York City, it is undertaken by 
the local municipal agency itself and the sponsor does not take 
over possession until after the site is cleared of tenants and the 
buildings are demolished. The magnitude of New York City’s 
housing program seems to be responsible for this shift of respon- 
sibility for relocation and demolition from the municipality to 
the private sponsor. Unquestionably, certain improper practices 
of private sponsors in the early projects were subject to criticisms 
and did, indeed, elicit a storm of disapproval in the New York 
press. In some respects, criticism may still be appropriate with 
respect to the manner in which relocation is being conducted on 
some projects. But, where reliable and reputable sponsors oper- 
ate under close supervision, the jobs of relocation and demolition 
can and are being properly and efficiently performed both under 
the New York City techniques and elsewhere. 

What has been our relocation experience in New York? In 
view of all the items printed about the hardships and suffering 
imposed by the process, a look at what actually happens in a 
Title I relocation operation should be enlightening. 

In illustration, I will use my firm’s experience as counsel in the 
clearance of the Lincoln Square site for Lincoln Center for the 
Performing Arts, Fordham University and the Lincoln Guild 
middle-income housing project, with Braislin, Porter & Wheel- 
ock as the managing and relocation agents. 


2 See e.g. Article III of Land Disposition Contract, Lincoln Square, between the 
City of New York and Fordham University. 
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Immediately upon takeover of a site by the sponsor and the 
relocation agent, a site office is established wherever the opera- 
tion is large enough to justify it. In Lincoln Square the site office 
not only employed the necessary staff to handle the operation 
efficiently and expeditiously, but also established a legal office for 
a representative of our firm in order to have someone immedi- 
ately available at all times to handle legal problems which con- 
stantly arise. 

While setting up the site office, management of the properties 
is taken over at once. Simultaneously, a survey is made of all the 
buildings in the area, including interviews with the tenants to 
determine the number of families entitled to relocation and the 
number of rooming houses, hotel and commercial tenancies. 

The conscientious handling of management and relocation of 
the Title I site is crucial to the success of the operation. The ten- 
ants must be given everything they are entitled to receive under 
the terms of their tenancies and within the scope of the local laws 
governing their rights. Much difficulty has resulted from the fail- 
ure of Title I sponsors to accord tenants all their rights and, 
rather, to equate a saving in management expense against the 
injurious public relations attendant upon failure to provide ade- 
quate maintenance of the old slum buildings while they are still 
occupied. 

On the Lincoln Center and Fordham relocation job, an inci- 
dent occurred which dramatically illustrates the point. During 
the last winter season, a number of buildings on the site did not 
have central heating and the tenants had been using various ille- 
gal devices, such as kerosene heaters, to heat their apartments. 
Lincoln Center and Fordham spent over $20,000. installing legal 
space heaters in buildings which were to be demolished within 
a few months. A less responsible relocation agent and less con- 
scientious sponsors may well have insisted upon saving this sum 
at the risk of a catastrophic fire and loss of life. 

After the survey is completed, the site must be subdivided into 
areas based on priority of relocation—Area 1 being cleared first 
with Area 2 next, etc. Meanwhile, relocation proceeds at the earl- 
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iest possible moment, usually in Areas 1 and 2 at the beginning, 
with priority, of course, to the first area to be cleared. 

Every family on the site is entitled to relocation into decent, 
safe and sanitary housing. This right, which flows from the fed- 
eral statute through the state enabling legislation to the munic- 
ipality and eventually rests upon the sponsor, is embodied in the 
land disposition contract between the municipality and the 
sponsor.® 

The enforcement of this right for the benefit of the tenants 
rests primarily with the Department of Real Estate of the City 
of New York, whose full-time site representative certifies those 
tenants on the site who are entitled to the relocation privileges 
and inspects the apartments into which they are relocated. Un- 
fortunately, relocation procedures and regulations vary some- 
what from site to site in Title I work, as a result of the differences 
among the many sponsors and their respective relocation agents. 
There are also substantial variations in procedure among the 
different types of clearance being done; for example, the rules, 
regulations and practices covering school, public housing and 
bridge and tunnel approach sites are different than those in 
Title I. 

The tenants are also entitled to payment of moving expenses 
and, if they find their own apartment, a bonus of between $275. 
and $500. Where the sponsor locates the apartment, he pays the 
finder’s fee and for the painting of the new apartment wherever 
required. Apartments are always available in large cities like New 
York for relocation of these tenants when widespread publicity 
is given to the fact that finder’s fees will be paid to brokers and 
landlords who bring vacant apartments to the attention of the 
relocation agents. 

As soon as an apartment becomes available, a tenant for whom 
such an apartment would be suitable is selected from Area 1. 
The tenant is requested to look at the apartment, and, if it is 
satisfactory, arrangements are made for moving, painting, and 
whatever else is required to facilitate the relocation process. 


3 42 US.C.A., Section 1455(c), General Municipal Law Section 72-k. 
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A number of the tenants are, of course, relocated into public 
housing. Where a tenant is eligible for public housing, help is 
given in processing of applications with the City Housing Author- 
ity, particularly for illiterate or non-English speaking tenants. 
Actually, experience has demonstrated that only about 10%- 
15% of the tenants to be relocated are eligible for public housing. 

As another illustration of the importance of establishing good 
public relations, the relocation agent for Lincoln Center and 
Fordham frequently provided car and taxi service as well as 
escorts, to take families to view apartments offered to them. This 
service not only ensured expeditious handling of the relocation 
process but spared the tenants much hardship and discomfort. 

Business tenants are entitled to reimbursement from the City 
for moving expenses up to a maximum of $3,000.,* but they are 
not entitled to be relocated. 

As early as possible, the tenants in Area 1 are notified that the 
area is to be cleared and are requested to relocate themselves, if 
possible. They are informed of the bonuses and payments which 
will be made to assist them in relocating. At that point, many 
tenants do relocate themselves. When the tenant does not, an 
application is then made for a certificate of eviction to the State 
Rent Administrator.® 

The Administrator has been issuing certificates on Title I sit- 
uations usually in about 60 days after application, with a 30-day 
stay after the date of issuance of the certificate. ‘The tenant then, 
of course, has the right to protest to the State Rent Administrator 
within go days® and to appeal to the court under Article 78 of the 
Civil Practice Act for review. Once the certificate becomes final, 
summary proceedings are instituted in the Municipal Court 
against tenants who have not by that time been relocated.’ These 


4 National Housing Act of 1949 as amended, Section 106(f) and provisions of 
the capital grant contract between the Federal Government and the City of New 
York. 

5 Emergency Housing Rent Control Law, Sec. 5(3)(c), Unconsolidated Laws, 
Sec. 8585(3) (i); Rent and Eviction Regulations, Sec. 58 (b). 

6 Emergency Housing Rent Control Law, Section 8, Unconsolidated Laws, Sec- 
tion 8588; Rent and Eviction Regulations, Sections g1 et seq. 

7 Civil Practice Act, Sections 1410, et seq. 
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proceedings are made returnable in court on a mass or area basis. 
The President Justice of the Municipal Court has assigned two 
justices, Mr. Justice Lazarus and Mr. Justice Wahl, to handle 
these relocation problems in Manhattan. 

On the return date, a prima facie case is put in, and any tenant 
who wishes to oppose the proceeding may do so and proceed with 
a trial. The prima facie case consists of establishing that title to 
the property was acquired following condemnation by the City 
pursuant to the General Municipal Law for Title I purposes, the 
sponsor’s obligations to the City as contained in the land disposi- 
tion contract, the tenant’s continued possession without the per- 
mission of the landlord and the issuance by the State Housing 
Rent Commission of a certificate of eviction. When the issuance 
of the certificate of eviction has been established, the Municipal 
Court is precluded from looking into or passing upon any de- 
fense to the summary proceeding within the area of the Rent 
Control Law and Regulations.* Upon the expiration of the wait- 
ing period provided in the certificate of eviction, the respondent 
is entitled to possession. 

If the case is proved, a final order is granted, usually with a 
go-day stay. However, upon consent of the sponsor, a condition is 
included in the final order to the effect that a warrant of eviction 
may not be issued thereon except upon 5 days’ notice to the ten- 
ant and proof by the sponsor of adequate efforts to relocate and 
unreasonable rejection of these efforts by the tenant.?° 

Such a final order, therefore, serves the purpose of keeping the 
relocation process moving and at the same time insuring that 
the Title I sponsor will not evict any tenant without actually 
relocating him as required by his sponsorship contract. On the 
other hand, if the tenant is recalcitrant and unreasonably refuses 
relocation, the sponsor can enlist the aid of the court in effecting 


8 Ben Estates Corp. v. Giampiccolo, g Misc. 2d 191, 164 N.Y. Supp. 2d 448 
(App. T. 1st Dept.) 

® Municipal Court Code, Sec. 6. 

10 See e.g. Fordham University v. Smith, Mun. Ct. grd Dist. Manhattan, Index 


#939/1959- 
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his eviction." Even in these instances, the sponsor has a reserved, 
approved apartment with rent paid waiting for the tenant if he 
wishes to avail himself of it. 

This type of final order, has been challenged and sustained in 
the Appellate Term, First Department, in a case decided last 
April on the Lincoln Square site.’ 

During all this time, the management and relocation process 
proceeds in an orderly manner until the site is finally cleared. 

A very special problem arises in connection with the hard-core 
families on a relocation job. They are the families with many 
children who require large apartments but do not have commen- 
surately high incomes to pay for such apartments. Frequently, 
these families are on welfare and are very difficult to relocate. 
During the course of the entire operation on the Lincoln Center 
and Fordham site, the relocation agent was extremely assiduous 
and painstaking in dealing directly with these hard-core families. 
As they were reached in turn in each area, every effort was made 
to get them relocated instead of shifting them from one part of 
the site to another, or, in effect, “sweeping them under the rug” 
until the end—a practice which has probably created more diffi- 
culty in the overall relocation process than any other single fac- 
tor. Because this practice was avoided on the Lincoln Center and 
Fordham sites, only a handful of hard-core families were left as 
the relocation process came to an end. 

One of the special hardship situations concerned a tenant ap- 
proximately 70 years of age, whose sole livelihood was derived 
from operating a rooming house for about 20 persons. This ten- 
ant maintained a thoroughly decent and clean rooming house. 
Unless she could get another rooming house somewhere else (an 
impossible requirement to meet) relocation meant depriving her 
of her livelihood. However, the relocation team, working in clos- 
est collaboration with the local settlement house, analyzed her 


11¢.f. Fordham University v. Milton Lacks, Mun. Ct. 3rd Dist. Manhattan, 
Index # 1510/1959. 

12 Webb & Knapp Lincoln Square Corp. v. Galeza, etc. (not rep.) Sup. Ct. 
Index #40142/ 1959. 
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problem and her financial resources and relocated her into a 
large apartment along with five of her star boarders. This strata- 
gem provided her with an adequate income and permitted her 
to carry on her business to the extent that she required for her 
support. 

This same sponsor also established a department devoted ex- 
clusively to assisting small commercial tenants in finding and 
relocating in other space. Since the sponsor is not required to 
relocate commercial tenants, in so doing, it acted out of a sense 
of civic responsibility, at considerable cost to itself. 

Citizen participation in the relocation process is becoming in- 
creasingly important. Many relocation jobs have been impeded 
and many expedited as a result of the activities of local citizen 
groups. Where they have been given an opportunity to partici- 
pate and contribute, their help in the relocation process has 
proven to be of substantial value. 

For example, in the Lincoln Square project, Borough Presi- 
dent Hulan Jack designated a Citizens Watchdog Committee to 
follow relocation. Their activities contributed much to expediting 
and easing the job. Neighborhood newspapers like the West Side 
News were of additional help. Of particular importance is the 
aid which local settlement houses can give, as in the cases of 
United Neighborhood Houses and Grosvenor House in Lincoln 
Square. Local clergymen and religious institutions are also 
sources of aid. 

More and more, those engaged in the relocation process are 
recognizing that the public relations aspects of relocation, involv- 
ing sympathetic and humane treatment of tenant problems, are 
superseding in importance the jural rights of the parties involved. 


CONCLUSION 


The relocation process can proceed smoothly, effectively and 
humanely, but it requires four essential elements: 
1. Reputable sponsors with adequate resources and the desire to perform 


the relocation job legally and in a manner consistent with sound public 
relations. 
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2. Substantial real estate firms with the experience and personnel to perform 
the job properly. 


3. Uniform rules and close supervision of all relocation by City and Federal 
agencies vested with responsibility for the relocation process, irrespective 
of the purpose of the relocation or the sponsor involved. 


4. Assiduous attention to sound public relations in handling relocation, 
including appropriate liaison with citizen groups, local publications, 
neighborhood settlement houses and religious institutions, etc. 











Comments on the Comparative Study 
of Defender Systems* 
By Rosert B. voN MEHREN} 


It is almost exactly three years ago today that I first had the 
opportunity to attend one of your annual conferences. I recall 
the Denver meeting with the greatest pleasure. It was held at a 
time when the study that led to “Equal Justice for the Accused” 
was in its opening stage. Now that the study of the Joint Com- 
mittee is completed and our report has been published, I am 
grateful to you for your invitation to attend your 37th Annual 
Conference and to discuss with you this afternoon the compara- 
tive study of defender systems. 

I suppose that, when your President, Mr. Marden, and your 
Executive Director, Mr. Brownell, assigned the topic “Comments 
on the Comparative Study of Defender Systems” to me, they as- 
sumed that I would speak about “Equal Justice for the Accused.” 
This was not an entirely unwarranted assumption because it is 
the only truly comparative study of defender systems. However, 
I hope that I shall not disappoint them if, before addressing my- 
self to this study, I range further afield and say something about 
the comparative method itself and its usefulness in the type of 
study which the Joint Committee made of defender systems. 


I. THE COMPARATIVE METHOD 


The comparative method can be defined as analysis by juxta- 
position. It proceeds by considering a number of pertinent exam- 
ples and drawing conclusions from a comparative examination of 
them. It is now one of the more important techniques of investi- 


* This paper was presented on October 7, 1959 to the 37th Annual Conference 
of the National Legal Aid and Defender Association held at Cincinnati, Ohio. 

+ Mr. von Mehren is a member of the Association and Chairman of the Special 
Committee to Study Defender Systems, which is jointly sponsored by the National 
Legal Aid and Defender Association and this Association. He has also served on a 
number of other committees of the Association and is now a member of the Com- 
mittee on Professional Ethics and the Special Committee to Cooperate with the 
International Commission of Free Jurists. He is the author of many articles on a 
variety of legal subjects. 
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gation of the social sciences and, indeed, of the humanities as a 
whole. With the growth of economic and political interdepend- 
ence and means for the rapid and widespread dissemination of 
information, the use of the comparative method is becoming 
more and more widespread. Indeed, in the recent visit of Mr. 
Khrushchev to the United States, the nation witnessed several 
discussions which included some efforts at comparative economic 
and political analysis. 

In the law, the comparative method has long been used. In our 
own country, studies of the civil law systems and of the Roman 
law were much in vogue in the 18th and first part of the 19th 
century. There was then a decline in interest in the comparative 
method as greater emphasis was placed upon the historical and 
analytical approaches. Lord Bryce’s great book “Studies in His- 
tory and Jurisprudence,” published in 1901, reintroduced the 
comparative method to the United States. Since the end of World 
War II, there has been a rapidly growing interest in comparative 
law and the comparative method is now generally recognized as 
a very valuable technique for examining legal problems. 

It is worthwhile, I believe, to emphasize some of the advan- 
tages of the comparative method. I shall discuss here only three, 
each of which seems to me to be of great importance. First, it 
makes it easier to isolate the essential and to eliminate the acci- 
dental. Paul Pickrel, reviewing in the June 1959 issue of Har- 
per’s ‘““The Harmless People,” the recent book by Elizabeth 
Marshall Thomas recounting her experiences with the bushmen 
of the Kalahari Desert in Africa, made this point well: 

“Oddly enough, the book recalls certain accounts of Eskimos in the Far 
North. What the Eskimos have in common with Mrs. Thomas’ ‘harmless 
people,’ I suppose, and why both are fascinating, is that both are living at 
the very edge of existence, where nothing that is not absolutely essential to 
keep life going can be considered. And perhaps we have a good deal to learn 
from such people about what is essential. The bushmen of the Kalahari that 


Mrs. Thomas writes about do not have the wheel, for instance, but they do 
have poetry and song. .. .” 


Second, the comparative method forces the investigator to 
abandon any parochial viewpoint in favor of a wider position. 
This serves to stimulate thought. As the investigator sees the 
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variety of solutions that may have been devised by different so- 
cieties to deal with the same problem, he is impelled towards 
reflection and analysis. The observed differences shatter intellec- 
tual complacency; in a sense, they become Socratic gadflies. Since 
their existence cannot be ignored, they ultimately force re-ex- 
amination of many positions which, if considered by other meth- 
ods, might remain unchallenged as immutable postulates. 

Lastly, the comparative method is a fertile source of construc- 
tive ideas. When one examines the variety of ways in which the 
same problem has been resolved by various societies, the ten- 
dency is not alone to find fault but also to advance suggestions 
as to how the difficulties encountered may be overcome. Some 
suggestions may be drawn from the experience of others, and 
some may be based on ideas stimulated by seeing the familiar in 
a different environment. A significant element of the compara- 
tive method is that, perhaps more than many techniques of inves- 
tigation, it suggests solutions and tends to lead the student from 
any purely analytical approach to a more affirmative, construc- 
tive approach. 

Perhaps I can best illustrate what the comparative method is 
by applying it to a specific problem. One problem, which I know 
is of concern to you and was of considerable concern to the group 
which prepared “Equal Justice for the Accused,” is the problem 
of the defense of the accused who has admitted his guilt to his 
attorney or whom the attorney believes to be guilty. This prob- 
lem is difficult enough for the attorney who has been retained 
by a client; it is in some ways even harder for the defender who 
is supported by public funds or private contributions. 

In the meetings of the Special Committee to Study Defender 
Systems, this issue was debated several times. The argument was 
advanced that the function of a defender was not so much to 
defend an accused person, whether or not the accused was guilty 
or not guilty in the opinion of the defender, but to insure that 
an attorney would examine the facts to determine if the accused 
had a defense and, if he did, to present that defense to the court. 
It was also argued that in the defense of a criminal case a defender 
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is in a somewhat different position from private counsel. How- 
ever, ultimately the Committee reached the consensus that each 
defendant is entitled to force the state to prove its case, but that 
neither a defender nor a privately retained attorney should pres- 
ent any defense which he knows to be wrong or to permit the 
court to be misled in any manner. 

This matter is, of course, also dealt with by the Canons of Pro- 
fessional Ethics. Canon 5 makes it clear that a lawyer has the 
right to defend a person accused of a crime, regardless of his per- 
sonal opinion as to the guilt of the accused. Moreover, Canon 15 
lays down the general principle that it is improper for an attorney 
to assert in argument his personal belief in his client’s innocence 
or in the justice of his cause. 

Some light will be cast on this problem, I believe, by compar- 
ing the English experience with the American experience. As 
you all know, in England the Bar is divided into barristers and 
solicitors—the first being, roughly speaking, the trial lawyers and 
the second the office lawyers. A barrister will frequently under- 
take a defense on the basis of a solicitor’s brief. Certainly the 
barrister generally has less contact with the defendant, at least 
in the initial stages of a case, than the American lawyer who com- 
bines the function of barrister and solicitor. ‘Thus, the English 
barrister is perhaps less tempted to form judgments of guilt or 
innocence. Sir Hartley Shawcross, speaking of his own practice, 
recently said: 


“I have myself always found it best to avoid forming any personal opinions 
on the merits of cases I have dealt with. Eventually that becomes rather a 
habit of mind. Of course, that may mean that one lacks the enthusiasm of 
an advocate firmly convinced that his cause is just; it also protects one from 
despair or hypocrisy when we feel the opposite. . . .”1 


In England, perhaps in part because of the division of the Bar 
into barrister and solicitor, it is firmly established that the guilt 
or innocence of a defendant does not affect his right to an advo- 


1 Shawcross, The Functions and Responsibility of an Advocate, 17th Annual 
Benjamin N. Cardozo Lecture, delivered before The Association of the Bar of the 
City of New York, May 28, 1958. 
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cate to plead his defense. Samuel Johnson gave a classical state- 
ment of this position and the reasons for it. It is reported by 
Boswell in his “Life of Johnson”: 


“. . . We talked of the practice of the Law. Sir William Forbes said, he 
thought an honest lawyer should never undertake a cause which he was satis- 
fied was not a just one. Sir (said Dr. Johnson) a lawyer has no business with 
the justice or injustice of the cause which he undertakes, unless his client 
asks his opinion, and then he is bound to give it honestly. The justice or 
injustice of the cause is to be decided by the judge. Consider, sir; what is the 
purpose of courts of justice? It is that every man may have his cause fairly 
tried, by men appointed to try causes. A lawyer is not to tell what he knows 
to be a lie: he is not to produce what he knows to be a false deed; but he 
is not to usurp the province of the jury and of the judge, and determine 
what shall be the effect of evidence—what shall be the result of legal argu- 
ment. As it rarely happens that a man is fit to plead his own cause, lawyers 
are a class of the community, who, by study and experience, have acquired 
the art and power of arranging evidence, and of applying to the points at 
issue what the law has settled. A lawyer is to do for his client all that his 
client might fairly do for himself, if he could. If lawyers were to undertake 
no causes till they were sure they were just, a man might be precluded alto- 
gether from a trial of his claim, though, were it judicially examined, it might 
be found a very just claim.” 


It would be well for all of us to ponder Dr. Johnson’s remarks. 
If we understand clearly enough our function—that we are advo- 
cates and not judges—we should have little difficulty in agreeing 
with Dr. Johnson. 

When I compare the situation which exists in England with 
that which exists in the United States, it seems to me that the 
structure of the English Bar tends to reduce the chance that the 
advocate will form an opinion as to the guilt or innocence of his 
client. I also feel reassured that the English Bar, to which we 
owe so much, has been concerned with this problem, and that 
its solution, although not arrived at without debate and disagree- 
ment, is the same which our Committee arrived at. Indeed, it 
seems to me that for us to reach a result other than the English 
result would deprive American defendants of the services of advo- 
cates simply because an accidental difference in structure between 
the English and the American Bar makes it more likely that in 
this country an advocate will have formed an opinion as to guilt 
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or innocence. This solution does not recommend itself either to 
common morality or common sense. 


Il. “EQUAL JUSTICE FOR THE ACCUSED” 


As I said earlier, “Equal Justice for the Accused” is the first 
truly comparative study of defender systems. Indeed, it is the first 
comprehensive study of defender systems. In a recent letter to me, 
Justice Frankfurter had this to say about the study: 

“During Term time, especially its later stages, many a ‘must’ book is put 
aside for a later reading. So it was with your Equal Justice for the Accused 
—yours and your collaborators. Now that I have read it I should like you 
and them to know with what pride I have done so—pride that our profession 
has enough men who combine the capacity required for so competent (and 
incidentally compact) a piece of work and concern to undertake it. This is 
the kind of contribution that saves the description of ‘the public profession 
of the law’—the phrase is Senator Root’s—from being a self-complacent sham. 
Allow me to congratulate you.” 


I trust that all of you have had access to the study and have had 
the occasion to read it. In any event, I shall assume that you are 
acquainted with the study and what it reveals. The following 
comments on it will merely serve to emphasize certain general 
points which seem to me significant. 

The study will, I hope, affect the analysis of defender systems 
and the arguments which are presented for and against the vari- 
ous types of systems. Prior to its publication, there was very little 
in print on defender systems based upon observation of actual 
systems in operation. Therefore, arguments as to the merits and 
demerits of the systems proceeded from certain basic assumptions 
and were often beside the point. A specific example of this is the 
charge that what the Joint Committee termed the voluntary- and 
public-defender systems were leading to socialization of the Bar. 
The study flatly rejects this argument: 

“It is the judgment of this committee that the charge of ‘socialization,’ 
whether leveled against the voluntary- or the public-defender system, is not 
only unwarranted but also obscures the essential problem. It is a charge 
laden with emotion and one which, in history as well as political theory, has 


no relation to voluntary- or public-defender systems as such. The charge of 
‘socialization’ would apply with as much force to many charitable endeavors 
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as to a voluntary-defender system; with equal force to the public prosecutor 
as it does to the public defender. The charge has no meaning unless social- 
ism is understood to encompass every device through which, by joint com- 
munity activity or by an organ of the state, the community discharges a 
community responsibility. In this sense, all government is an aspect of social- 
ization. Moreover, it is ironic that a charge which is sometimes intended to 
imply the exalting of the state at the expense of the individual should be 
levied against systems which grew up because of the recognition of the need 
for the individual to be protected against the state.” 2 


I trust that this conclusion of the study will turn argument on 
defender systems towards the real problem:—What is the best 
system for a given community? 

The second point that I should like to comment on here is 
that the Joint Committee did not find that there was one best 
system for every community. We found that the size and nature 
of the community must be considered in selecting the system. 
What works well in rural areas may not work well in urban cen- 
ters; what is economic and efficient in large population centers 
may be uneconomic and inefficient in less populated places. ‘This 
will, I hope, focus thought and effort on the need to design each 
defender system so that it can meet the needs of the community 
in which it will operate. It will also, I hope, silence the sterile 
debate on what is or is not the ideal system. To put the matter 
bluntly, there is no ideal system for everyone; there is only a pre- 
ferred system for each community and the essential job for the 
local Bar and local community leaders is to find that system, 
establish it, and then support it so that it will really work. 

Lastly, I want to emphasize that “Equal Justice for the 
Accused” is not only a study and a report, it is also designed to 
be a tool or, to use a more accurate metaphor, a guide. If it is now 
merely shelved in libraries, it will not serve its whole purpose. 
It should be discussed, analyzed and used as a basis for action. 
There is now a vast chasm between the need for defender services 
and the satisfaction of that need: 


“It has been estimated that approximately 60 percent of those charged 
with crime cannot afford to employ counsel. In many jurisdictions, this need 


2 Equal Justice for the Accused (Doubleday & Company, Inc. 1959) p. 45. 
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for representation is not being met by any system. A recent survey made of 
266 jurisdictions variously located in the United States resulted in the con- 
clusion that ‘there is no adequate country-wide legal representation for poor 
persons accused of crime.’ 

In several states there is no voluntary- or public-defender system and the 
court is required to assign counsel only in capital cases. In several other 
states, assignment in noncapital cases is not mandatory. Thus, the question 
whether counsel is to be assigned is left in many situations to the discretion 
of the court.” 3 


The Special Committee to Study Defender Systems feels that 
the one thing which our democratic society cannot afford to do 
is what Judge Learned Hand has described as rationing justice. 
Indeed, it is a strange and disturbing irony that, in our land of 
abundance, we not only ration justice but sometimes deny it 
because we have failed to establish adequate defender services. 


3 Equal Justice for the Accused, pp. 38-39. 











“Through The Courtroom Window” 
A REVIEW*: 


By SAMUEL LAWRENCE BRENNGLASS 


This book is a pleasure and a delight for lawyer and layman 
alike, to be leisurely read for complete enjoyment and apprecia- 
tion. Written by the eminent Chief Judge-elect of the New York 
Court of Appeals in casual and informal language, making “‘no 
claim to profundity, legal learning or felicity of style,” Through 
the Courtroom Window nevertheless evidences the author’s pro- 
found scholarship and acute observations of the drama which is 
life. His is the discerning skill of the true teller of tales, in this 
instance some of the unusual cases decided by the New York 
Court of Appeals during the many years of its distinguished ex- 
istence. While reading many of the vignettes, one has the feeling 
that the author is talking informally across the table. 

The entertaining stories, always fascinatingly and intriguingly 
entitled, run the gamut from “Assault by Automobile” to “When 
is a Workman ‘at Work.’” In from less than a page to a dozen 
pages or more, there is presented a précis of a novel and some- 
times bizarre case (frequently without formal opinion in the re- 
ports), often involving significant and new legal principles. 

Murder, mystery, intrigue; wit and humor; sports, animals 
and bookies—all have their innings in this interesting volume. 
The initial chapter on “Some Thoughts on Murders and Other 
Crimes” notes that while crimes rooted in passion are propor- 
tionately decreasing, murders for gain are increasing—‘“‘the ‘root 
of all evil’ grows apace, with no sign of a crop failure.” The dis- 
staff will pleasurably find an affirmative answer to the heading, 
“Are Women People?” Husbands may no longer with legal im- 
munity from criminal prosecution steal their wives’ property. But 
neither spouse may disclose marital confidences except in limited 
instances. 


* Desmond, Charles S., Through The Courtroom Window, St. Paul, West Pub- 
lishing Co. 1959, 256 pp. 
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Here are the stories of the convicted murderer who insisted in 
an unique personal oral presentation before the Court that he was 
God; of the society playboy who killed his wife and yet main- 
tained that he was entitled to a share in her estate; of the lookout 
in a burglary who sought to abandon the enterprise before his 
confederate killed the householder but nevertheless was found 
guilty of felony murder. In lighter vein, we meet in a chapter 
quaintly designated “Dollars for Defense But Not One Cent for 
Tribute,” the men of principle who refused to take out an an- 
nual filling station operator’s license for $2.00 or to pay a $2.00 
traffic fine and carried their cases to the State’s highest tribunal— 
but without success. 

Of particular fascination is the story of the incredible experi- 
ence of Albert Trowbridge, convicted of “the crime that was 
never committed.” The distinguished author has elsewhere dis- 
cussed this case and its implications in formal manner.* Judge 
Desmond shows how another miscarriage of justice was averted 
by adhering to salutary principles of evidence. “This strange case 
is an illustration of the truth, known to lawyers and judges, that 
the seemingly technical rules of evidence are based on logic and 
experience, and that their strict application, although often criti- 
cized, helps to produce just results. It illustrates too that juries, 
made up as they are of human beings, do not necessarily or 
mechanically come to the right answer on questions of fact, no 
matter how hard they try.” 

A rich, rewarding and instructive experience awaits every 
reader of this excellent work. 


*See, Desmond, The Trowbridge Case: A Near Miscarriage of Justice, 41 
A.B.A.J. 209. 
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